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Danger Cashing Checks for Corporate Officials 


Neither the treasurer nor any other officer corpora- 
tion has authority, solely virtue his office, indorse 
and cash checks payable the corporation. bank which 
cashes check drawn upon and payable the order 
corporation, the indorsement the treasurer the 
corporation, paying the proceeds the treasurer, will 
liable its depositor, the drawer the check, the treasurer, 
having acted without authority, appropriates the money his 
own use. This point was decided the Court Errors 
and Appeals New Jersey the case Slavin Passaic 
National Bank Trust Co., 176 Atl. Rep. 339. 

The reason for this rule obvious. Where check 
presented the drawee bank officer the corpora- 
tion which the check payable, with request that the 
check cashed, the bank put upon inquiry the 
officer’s authority deal with the check this manner. 
the ordinary course business, the proper disposition 
make checks payable corporation deposit them 
the corporation’s bank account. That the proper place 
for them. say the least, not the customary thing 
for officer corporation take checks, drawn the 
corporation’s order, the banks which they are drawn 
and ask that they cashed. Neither the customary 
thing for corporation authorize its officers use its 
checks such manner. bank chooses cash such 
check, takes the risk the officer’s authority. the 
officer does not possess the necessary authority 
the bank must bear the loss. 

this case the plaintiff loaned $4,000 church cor- 
poration, giving his check for the amount drawn the de- 
fendant bank and payable the corporation. The treasurer 
the corporation indorsed the corporation’s name the 
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check and the bank obligingly cashed for him. There was 
evidence that the corporation received any the pro- 
ceeds and there was testimony the effect that mortgage 
given secure the loan was fraudulent. holding that the 
bank was liable the plaintiff, the court said: 


The only question involved the present appeal whether not 
the bank was legally authorized cash check which was made pay- 
able corporation upon the sole indorsement its treasurer. 


There suggestion the record that the treasurer the 
church corporation had any express authority indorse and cash 
checks made payable the church, and such power given under 
the General Religious Society Act 1875 (Revision 1877, 958, 
virtue which the church received its charter. There 
was proof show that the church had account with the defendant 
bank, and, reason thereof, had filed with signature card which 
indicated that three signatures were required withdraw funds 
the church corporation from the bank. 


The defendant contends that the treasurer corporation has, 
virtue his office, the absence any by-law resolution limit- 
ing his powers, authority cash checks made payable the order 
the corporation. This proposition legally unsound. The Negotiable 
Instruments Act provides that, “where signature forged made 
without the authority the person whose signature purports 
be,” wholly inoperative, and rights can obtained thereunder. 
Comp. St. 1910, 23. Whether officer, employee, 
other agent corporation has authority indorse and cash checks 
made payable the corporation solely dependent upon the well- 
established rules agency; and section the same act Comp. 
St. 1910, 3737) provides that “the signature any party may 
made duly authorized agent; particular form appointment 
necessary for this purpose; and the authority the agent may 
established other cases agency.” Such authorization may 
conferred writing parol, and may inferred from circum- 
stances, implied from the acquiescence the corporation its 
managers the general course business. Crossley St. Philip 
Neri, Law, 653, 27; Jackson Paper Mfg. Co. 
657, Am. St. Rep. 113. 

There proof, and the appellant (the defendant bank) does 
not contend that the church treasurer, reason previous course 
had the apparent authority indorse and cash checks 
payable the order the church, but argues that, merely virtue 
his office, had the inherent power make transaction this 
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character. Parsons, his work Contracts (vol. 6th Ed., 62), 
says: “An agent’s acts making tansferring negotiable paper 
(especially endorsement) are much restrained. seems that 
they cannot authorized only express and direct authority, 
some express power which necessarily implies these acts, because 
the power cannot executed without them.” And Mechem 
Agency (2d Ed.), section 969, that learned author says: “The 
power bind the principal the making, accepting, indorsing 
negotiable paper important one, not lightly inferred. The 
negotiable instrument, our law, contract which stands upon 
independent footing. Our law therefore properly regards 
such authority extraordinary, and not ordinarily in- 
cluded within the terms general grants; and the rule abundantly 
established that can exist only when has been directly conferred, 
warranted necessary implication.” 

well-established that the relation between bank and its 
depositor that debtor and creditor, and the bank under the 
obligation disburse the money standing the credit the 
depositor only his order and conformity with his directions. 
Harter Mechanics’ National Bank, Law, 578, 715, 
Am. St. Rep. 224. Where bank receives check drawn it, 
payable corporation, and indorsed the corporation’s agent, 
the bank thereby has direct notice the agency the indorsement, 
and bound take notice and inquire the limitations his 
authority. This court, the case Aerial League Am. Air- 
craft Fireproofing Corp., Law, 530, 117 704, '705, held 
that corporation bound the act officer agent only 
the extent that the power the act has been conferred upon 
such officer agent expressly the charter, by-laws, corporate 
action its stockholders board directors, can implied 
from the powers expressly conferred, which are incidental thereto, 
where the act within the apparent powers which the corporation 
has caused those with whom its officers agents have dealt believe 
has conferred upon them.” While customary for some official, 
form, checks payable the corporation, the sole fact that person 
the treasurer corporation does not give him the power in- 
dorse, transfer, cash checks payable the corporation’s order, 
and bank which has dealings with corporation must assured 
that officer, who indorses checks payable the corporation, and 
receives from the bank the proceeds therefrom, has such authority. 
American Saw Co. First National Bank Trenton, J., 
Law, 417, 662. evident that the instant case the 
bank made inquiry the authority the treasurer indorse 
and cash the check question. paying one other than the 
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designated payee, the bank disobeyed the order direction its 
depositor, and for such failure must suffer the consequences. 


Title Companies Restrained from Practicing Law 


There doubt that real progress has been made 
establishing better understanding between the bar and cor- 
porate executors, trustees, etc., how far the latter may 
extend their fiduciary activities without trespassing upon the 
prerogative the members the bar the practice law. 
However, disputes arise from time time which have 
brought into court for settlement. 

One the latest these disputes was determined against 
the corporate fiduciaries who were the defendants pro- 
ceeding seeking enjoin them from engaging what, 
was contended, amounted unlawful law practice. Land 
Title Abstract Trust Co. Dworken, Supreme Court 
Ohio, 193 Rep. 650. 

The action was brought Dworken, practicing lawyer, 
for himself and behalf all other attorneys law against 
three title guarantee and trust companies. The court held 
general that corporation has power practice law 
and further held that not within the powers the 
legislature authorize corporation engage legal prac- 
tice. particular, the court held that the Ohio statute 
(General Code 9850) authorizing title guarantee and trust 
companies guarantee titles real estate does not authorize 
them engage the following practices: 


(1) Furnishing opinions statements title and/or certificates 
title, and otherwise, the condition the title real estate, 
when defendant does not insure guarantee such title the validity 
and due execution securities prepared it. 

(2) Drawing, preparing, advising relation the prepara- 
tion deeds, mortgages, releases, leases, affidavits, contracts, and 
other documents pertaining real estate conveyances transac- 
tions for the benefit others, where defendant has direct pri- 
mary interest principal loan agent. 

(3) Counseling advising patrons prospective patrons 


similar decisions see Banking Law Journal Digest (Fourth 
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legal matters procedure litigation proposed litigation in- 
volving title real estate, when defendant not insurer the 
title guarantor the validity and due execution the securities 
involved. 

drafting, advising the preparation draft- 
ing escrow instructions which express purport set forth either 
agreement between the buyer and the seller the rights and lia- 
bilities the parties thereto other than the provisions necessary 
for the protection defendant escrow agent. Nothing herein shall 
construed prevent defendant from furnishing mere clerical serv- 
ice recording the actual dictation the buyer and/or seller. 

(5) Furnishing opinions foreclosure certificates otherwise, 
stating whether the necessary proper parties have been named 
defendants. 

(6) Soliciting patronage under any representation, either 
writing, orally, otherwise, that defendant will furnish legal services 
legal advice any patron. 

(7) Conducting legal department for the benefit others. 


The decision the lower court, this respect, was af- 
firmed the Supreme Court opinion, the full text 


which follows: 

The plaintiffs error predicate their right furnish opinions 
and certificates title, regardless whether not they insure 
guarantee such title, upon the provisions section 9850, General 
Code, and claim that full authority was conferred upon said com- 
panies this statute perform the acts set forth the first para- 
graph the order injunction. 

Section 9850, General Code, provides follows: 

title guarantee and trust company may prepare and furnish 
abstracts and certificates title real estate, bonds, mortgages 
and other securities, and guarantee such titles, the validity and due 
execution such securities, and the performance contracts inci- 
dent thereto, make loans for itself agent trustee for others, 
and guarantee the collection interest and principal such 
take charge and sell, mortgage, rent otherwise dispose real 
estate for others, and perform all the duties agent relative 
property deeded otherwise entrusted it.” 

Plaintiffs error claim they are authorized this statute not 
only prepare abstracts title and insure titles real estate, but 
also have separate and distinct authority furnish opinion 
the validity title, though does not exercise its authorized 
functions insurer guarantor such title. 

are persuaded that the great weight authority supports 
the proposition that furnishing such opinion, whether so-called 
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statement certificate title, falls within the realm the practice 
law. Corporations are expressly precluded from practicing law. 
Since corporation may not practice law, the acts brought into 
question here constitute the practice law, follows that cor- 
poration may not lawfully perform any such acts. 

The chief point controversy these cases whether the acts 
enumerated the order injunction fall within the scope the 
practice law. 

There little support for the contention that the practice law 
limited the conduct cases court; the contrary, held 
have much wider scope. 

The practice law is, “as generally understood, the doing 
performing services court justice, any matter depending 
therein, throughout its various stages, and conformity with the 
adopted rules procedure. But larger sense includes legal 
advice and counsel, and the preparation legal instruments and con- 
tracts which legal rights are secured, although such matter may 
may not depending court.” Corpus Juris, 1313. 

This view supported authorities, among the cases 
being People Alfani, 227 334, 125 671, where 
held follows: 

“The practice law not limited the conduct cases 
courts. embraces the preparation pleadings and other papers 
incident actions and special proceedings and the management 
such actions and proceedings behalf clients before judges and 
courts, and addition conveyancing, the preparation legal instru- 
ments all kinds, and general all advice clients and all action 
taken for them matters connected with the law. attorney-at- 
law one who engages any these branches the practice 
law.” 

very terse definition the practice law announced the 
case People Title Guarantee Trust Co., 180 App. Div. 648, 
168 278, 280, follows: 

“The ‘practice the law,’ the term now commonly used, em- 
braces much more than the conduct litigation. The greater, more 
responsible, and delicate part lawyer’s work other direc- 
tions. Drafting instruments creating trusts, formulating contracts, 
drawing wills and negotiations, all require legal knowledge and power 
adaptation the highest order. Besides these employments, mere 
skill trying lawsuits, where ready wit and natural resources often 
prevail against profound knowledge the law, relatively un- 
important part lawyer’s work.” 

Though this case was distinguished from People Alfani, supra, 
and the judgment reversed 227 366, 125 666, 669, the 
several opinions disclose wherein the case differs materially from the 
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instant case, that such decision turned upon the interpretation 
the New York statute with reference which the majority opinion 
states that “persuasive reasons might marshalled favor 
decision the question either way.” The correctness this ob- 
servation indicated the fact that, the four judges joining 
the judgment, two state limited concurrences, while Cardoza, J., an- 
nounces dissent which two judges concur. But none those 
opinions there any modification the definition the practice 
law theretofore announced. 

the case Boykin Hopkins, 174 Ga. 511, 162 796, 
the Supreme Court Georgia adopts and applies the definition the 
practice law above quoted. the opinion, the authorities upon 
the question are marshaled, and the decisions the courts succinctly 
stated. that case the court had before the specific challenge 
the right corporation engage any the practices regarded 
coming within the profession the law, and prevented the grant 
such authority the process injunction. 

seems too obvious permit any discussion that corporation 
may not authorized practice law, and hence should not per- 
mitted perform, hold itself out authorized perform, any 
the acts which constitute the practice law. scarcely seems 
necessary cite any authority upon this proposition. 

Compliance with the requirements statute and the rules 
court prerequisite the practice law. For reasons that are 
obvious, such compliance corporation impossible. 

has been seen, the practice law not lawful busi- 
ness except for members the bar who have complied with all the 
conditions required statute and the rules the courts, and 
these conditions cannot performed corporation, follows 
that the practice law not lawful business for corporation 
engage in. cannot practice law directly, cannot in- 
directly, employing competent lawyers practice for it, that 
would evasion which the law will not tolerate.” Ruling Case 
Law, 946. 

The clear and comprehensive expression the New York Court 
Appeals the case Co-operative Law Co., 198 479, 
Cas. 879, cited with approval the Court Chancery 
New Jersey Unger al. Landlords’ Management Corporation, 
Eq. 68, 168 229, 231. part follows: 

“The relation attorney and client that master and servant 
limited and dignified sense, and involves the highest trust 
and confidence. cannot delegated without consent, and can- 
not exist between attorney employed corporation practice 
law for it, and client the corporation, for would subject 
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the directions the corporation, and not the directions the 
client. There would neither contract nor privity between him and 
the client, and would not owe even the duty counsel the actual 
litigant. The corporation would control the litigation, the money 
earned would belong the corporation, and the attorney would 
responsible the corporation only. His master would not the 
client but the corporation, conducted may wholly laymen, 
organized simply make money and not aid the administra- 
tion justice which the highest function attorney and coun- 
selor law. The corporation might not have lawyer among its 
stockholders, directors officers. Its members might without 
character, learning standing. There would remedy at- 
tachment disbarment protect the public from imposition 
fraud, stimulus good conduct from the traditions ancient 
and honorable profession, and guide except the sordid purpose 
earn money for stockholders. The bar, which institution the 
highest usefulness and standing, would degraded even its humblest 
member became subject the orders money-making corporation 
engaged not conducting litigation for itself, but the business 
conducting litigation for others. The degradation the bar 
injury the state.” 

this state the formation corporation for the purpose 
carrying the practice profession expressly prohibited 
statute, section 8623-3, General Code. 

Plaintiffs error, however, contend that they have been expressly 
authorized perform the acts question statute, and particu- 
larly section 9850, General Code, above quoted, even though such 
acts constitute the practice law. 

the view the writer this opinion that the matter ad- 
mission practice law judicial, and not legislative, function, 
and that the following statement Ohio Jurisprudence, 423, 
correct: 

Ohio definitely settled that the power admit attorneys 
practice the courts exclusively judicial power and not legis- 
lative. Although the legislature may prescribe some requirements 
eligibility, the final admission attorneys practice Ohio, for 
more than century has been left the courts themselves.” 

There very substantial authority for the proposition that the 
power and jurisdiction with respect the admission attorneys 
practice law are inherent the court. People rel. Illinois State 
Bar Ass’n People’s Stock Yards State Bank, 344 462, 176 
901, 906; Opinion the Justices, 279 Mass. 607, 180 
practice attorney law almost without exception con- 
ceded judicial function,” and that the judicial department 
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has inherent power “ultimately determine the qualifications those 
admitted practice its courts.” 

However, there need issue here upon this matter, for, under 
the provisions section 1698, General Code, that “no person shall 
unless has been admitted the bar order the supreme court, 
two judges thereof,” the Legislature recognized the authority 
this court prescribe and publish rules governing same. The es- 
sential portion this statute has been force since 1804. 

refer this statute reason the contention plaintiffs 
error that the acts which are challenged, and which under the au- 
thorities cited find constitute the practice law, are authorized 
statute. 

impossible bring the several provisions the statute into 
harmony support that contention. obvious that they can 
brought into reconciliation only support the view that the 
authority conferred upon plaintiffs error does not include the prac- 
tice law. Indeed, are opinion that the language the stat- 
utes upon which plaintiffs error rely, when the history their 
enactment considered, fails authorize them perform the func- 
tion furnishing opinions the condition validity titles 
real estate, but only guarantee titles; and hence they cannot issue 
such opinion certificate thereof except where part 
guaranty title. The difference between abstract title with 
certificate search records and investigation and statement 
setting forth opinion the validity title such real estate 
clearly stated Thompson Abstracts and Title, 209 and 810. 

The title the act which constituted sections 9850 9855, 
General Code, related “title guarantee and trust companies,” and 
the act their business was referred “the business guaran- 
teeing titles real property.” 

Prior 1896, abstract and title companies were evidently op- 
erating under section 3641, Revised Statutes (1892), relating in- 
surance companies, but there was express statutory provision 
with reference abstract and title companies. April 27, 1896, 
the General Assembly passed supplemental section 3641d (92 Ohio 
Laws, which required every company organized for the pur- 
pose guaranteeing the titles real property make deposit 
with the superintendent insurance. Section Revised Stat- 
utes, was repealed April 22, 1902 (95 Ohio Laws, 223, 2), 
when the Legislature passed supplemental section Revised 
Statutes, which supplemental section was placed among the statutory 
provisions relating savings and loan associations and safety de- 
posit and trust companies, which supplemental section was carried 
into the General Code present section 9850. indicating that 
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section 9850, General Code, relates guaranteed titles, that section 
referred section 710-169, subjecting such companies re- 
quirements imposed upon commercial and savings banks, and re- 
quire reports and examination the superintendent banks. 
These enactments clearly evidence intent the Legislature 
classify the function error the business guaran- 
teeing titles. 

The only other matters controversy which call for further dis- 
cussion are those relating escrow agreements and instructions and 
the furnishing opinions pursuant what known rule 
the court common pleas Cuyahoga county. 

The latter has reference the furnishing opinions relative 
necessary parties actions for marshaling liens and foreclosure 
liens real property. rate compensation stated said 
rule. follows from what has been stated that such act constitutes 
practicing law, and that this the more objectionable because 
the court common pleas. amounts the grant power 
limited extent practice law, which not authorized do. 

view the limitations and exceptions the order respecting 
the preparation escrow agreements and the preparation legal 
documents, find ourselves also accord with the conclusions the 
Court Appeals those respects. 

Havimg found that the rights the plaintiff below and the class 
represented him are invaded the unauthorized acts the de- 
fendants, there must some remedy therefor. Surely the courts are 
not impotent protect those whom the right practice law has 
been granted from the natural and necessary results the unauthor- 
ized exercise those rights others, whether they corporations 
individuals. 

urged that, the offender corporation, the proceeding 
must quo warranto writ, proceeding, which the govern- 
ment inquires into the right person, corporation, hold 
office, exercise franchise). 

other jurisdictions, the unauthorized practice law has been 
challenged actions injunction and proceedings contempt. 
Such was the case People, etc., People’s Stock Yards State Bank, 
supra, and there the defendant was corporation. The view the 
court was thus expressed: 

“Of what avail the power license the absence power 
prevent one not licensed from practicing attorney? the ab- 
sence power control punish unauthorized persons who pre- 
sume practice attorneys and officers this court the power 
control admissions the bar would nugatory.” 

quite generally held that the right practice law conferred 
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the state special privilege the nature franchise, and 
that the holder thereof may protected from the invasion the 
right thus vested him. The adequate remedy for such invasion 
injunction, and that whether the transgressor individual 
corporation, though, the latter, contended, quo warranto 
would lie. 

recent case directly point that Unger al. Land- 
lords’ Management Corporation, supra, where the court held that the 
right practice law exists virtue license from the state and 
may protected from unlawful encroachment injunction, though 
the act complained violation statute which prescribes 
penalty. 

For the reasons stated, the finding and order the Court Ap- 
peals each the above cases all respects affirmed. 
Judgments affirmed. 


Trustees Under Will Liable Holding 
Unauthorized Securities 


provision will authorizing the trustees invest 
“in safe and stable interest bearing securities, and such 
manner will best serve the interest said children” 
does not authorize the trustees invest retain cor- 
porate stocks and they will held responsible for any loss 
occurring through investments this character. While 
stocks may income producing securities they are 
not what termed known “interest bearing securities.” 
Morris’ Estate, Surrogate’s Court, Montgomery 
‘County, Y., 276 Supp. 254, where the court’s re- 
‘marks this rule law were follows: 


examination the will, the proof taken herein, and the 
numerous authorities cited the trustees, fail, opinion, 
sustain their contention. The pertinent language the will reads 
follows: hereby invest and empower them with authority 
properly invest and reinvest such funds may belong each 
said children and may come into their either their 
possession such trustees, safe and stable interest bearing se- 
curities, and such manner will best serve the interest 
said children. The stocks purchased, taken, and now held 
the trustees, while they may income-producing investments, are 
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not what termed known “interest-bearing” securities. The 
will does not use the term “income dividend paying” securities. 
Testatrix the use the words, “in such manner will best serve 
the interests children,” did not intend thereby give the 
trustees any discretion make investments other than “interest- 
bearing” securities. the contrary she intended caution the 
trustees have mind the best interests her children, not only 
the “interest-bearing,” features, but also the safety and 
stability the investments. 

The rule has been down and repeatedly followed that testa- 
mentary fiduciary strictly held investments authorized the 
will. escape liability for any departure therefrom, the fiduciary 
must able point clear testamentary authorization, broad 
enough cover the particular act investment retention per- 
formed. Matter Herriman’s Estate, 142 Misc. 164, 254 
158. 

The trustees attempt justify the retaining the securities 
the present time the ground that sale any time since taking 
possession thereof would have resulted large loss the trust es- 
tate because the stock market was that time and since has been 
depressed condition, and that they acted good faith and the 
exercise their best judgment not selling, expecting market con- 
ditions improve. The proof shows, however, that, for period 
several months after the trustees became possession the stocks, 
same could have been sold, not only for the price which they had 
received them, but higher price, and thereby could have made 
substantial profit for the trust estate. 

Whether not trustee shall surcharged for losses occasioned 
his failure convert nonlegal investments coming into the trust 
must always determined upon the facts and circumstances the 
individual case. period within which should make the con- 
version, after setting the trust, also finds its basis the cir- 
cumstances the individual case. any case entitled 
reasonable time which act. The present rule is, trustee 
continues hold nonlegal investments and loss occurs, must 
justify his acts proof circumstances over which had con- 
trol, proof that under the circumstances existing has acted 
“in general prudent men discretion and intelligence” would have 
acted. Matter Parsons’ Estate, 143 Misc. 368, 257 339, 
and cases cited therein. 

The trustees the case bar are not guilty fraud, and they 
did not personally profit the holding the stock. The trustee 
Daniel Naylon highly esteemed lawyer nearly fifty years’ ex- 
perience and with honorable standing his community. There 
question mind but that acted good faith, Public 
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policy, however, has demonstrated that testamentary trustees must 
held very strict degree investments authorized law 
Will. retaining the investments, the trustees erred their con- 
struction the requirements imposed the terms the will, and 
they failed observe the law governing the duties trustees. 

executor trustee disregards the provisions the will, 
the rules law relating investments, the any 
loss that might result, without the right any profit that may ac- 
crue reason such must exercise’ sound 
discretion, well good faith and honest judgment. They must 
diligent and prudent administration intrusted King 
11; Costello Costello, 209 252, 148; Villard 
Villard, 219 482, 114 789; Matter Cady’s Estate, 
211 App. Div. 373, 207 385. 

The facts the case bar not bring the questioned invest- 
ments within the cases relied upon the trustees. The stocks held 
were clearly unauthorized, and they should have been sold within 
reasonable time after the trustees received them. 

This they failed do, and, while may seem harsh hold them 
for loss when they acted good faith and without profit them- 
selves, must borne mind that the law was made for the pro- 
tection the beneficiaries the trust. The trustee presumed 
have knowledge the law and protect himself observing same. 


Misrepresentation Securing Signature Note 


Where bank officer falsely represents woman, liv- 
ing apart from her husband, that her signature necessary 
note which her husband has signed secure loan, the 
bank cannot hold her liable the note. This was decided 
the California District Court Appeal the case 
Bank America Sanchez, Pac. Rep. (2d) 787. 

The plaintiff bank made loan $25,600 the defend- 
ant’s husband his note secured deed 
ing the testimony, the bank’s escrow officer represented 
the defendant that her signature was necessary the validity 
the note, which representation was not true. After the 
maturity the note and sale under the trust deed, this 
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action was brought recover the deficiency from the defend- 


ant. 
holding that there could recovery, the court said: 


Mindful the rule that fraud must always proved clear 
and satisfactory evidence, have examined the record herein, 
view (the bank’s) first contention, and find therein 
substantial-evidence tending prove that the representations were 
made found the trial court, and that result thereof the 
mistake law arose and existed the time respondent (the defend- 
ant) question. gave positive testi- 
mony the making the representations found the court, 
her belief thereof, and her reliance thereon. There was partial 
corroboration her husband. Opposed this testimony was that 
the escrow officer the effect that did not remember any such 
representations having been made him; that nothing was said about 
nonresponsibility, but that did tell respondent that the bank re- 
quired her sign the note and trust deed. This most only results 
conflict. Fraud being issue, was for the trial court de- 
termine the weight the evidence; and there was any substantial 
evidence tending prove fraud, was for the trial court deter- 
mine whether such evidence outweighed preponderated over that 
adduced opposition thereto. When the trial court has found that 
such evidence does preponderate, its decision thereon final, and 
appellate court has right authority disturb such find- 
ing. Noll Baida, 202 Cal. 98, 259 433; Divani Donovan, 214 
Cal. 447, P.(2d) 247. 

This leaves for determination appellant’s other contention, namely, 
that misrepresentation law not basis for fraud. Restated 
logical and condensed form, the findings establish this proposition: 
That means the misrepresentations law the bank officer, 
respondent was led into misapprehension the law, and result 
was induced sign her name the note question. thus ap- 
pears that the primary cause the transaction was the misrepre- 
sentation law the bank officer, and the ultimate effect was re- 
spondent’s act signing the note, This reduces the element mis- 
take law intermediate position, part the chain from 
cause effect, and deprives the quality character sepa- 
rate and distinct ground voiding the contract evidenced the 
note. The mistake law was constituent and integral part the 
fraud alleged and found, and must considered and allocated 
determining this case. 

undoubtedly the general rule that deception matters 
law does not amount fraud and will not furnish ground for 
the rescission contract. But this rule, like many others law, 
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has its exceptions. One most commonly known and recognized arises 
such cases and avoids the rule where the parties the contract 
occupy confidential fiduciary relations; another similarly arises 
with like effect where one who has had superior means information 
possesses knowledge the law and thereby gains unconscionable 
advantage another who ignorant and has not been situation 
become informed. either these cases the injured party 
entitled relief, and the latter case the right relief predicated 
the same ground the misrepresentations law were matters 
fact. Champion Woods, Cal. 17, 534, Am. St. Rep. 
126. 

The first exception above noted not limited those cases 
which there exist confidential fiduciary relations the strict sense 
those terms ordinarily understood apply persons various 
legal relations which the law imports fiduciary relationship, but 
has been extended every possible case which fiduciary relation 
exists fact. Such relation need not legal; may moral, 
social, domestic, merely personal. Robbins Law, Cal. App. 
555, 192 118. has been many times held our appellate 
courts that entitle one relief the ground fraud, suffi- 
cient show the existence such friendly relations during period 
several years between the parties would entitle the injured per- 
son place confidence the integrity and honesty the other party 
contract and the truth whatever representations the latter 
made the former with regard the transaction between them. 
Scovill Guy, 205 Cal. 386, 270 934, and cases therein cited. 

The evidence herein shows that the parties did not occupy any 
the conventional statutory relations which are declared 
fiduciary. Nor the facts herein show the existence such con- 
fidential relations would bring this case within the provisions 
section 2219 the Civil Code, defining what constitutes trusteeship. 
But there substantial evidence respondent’s previous business 
relations with the bank over period years the matter sign- 
ing notes and other papers; her husband’s former employment 
therein; and her acquaintance with, and confidence in, the officers 
the bank. There also evidence supporting the inference that 
the escrow officer the bank, having had many years’ experience 
the matter real estate titles and loans married persons in- 
volving estate security, had had source and means informa- 
tion the law affecting the rights and fixing the obligations 
married persons far superior that respondent, who, under the 
proofs herein, was chiefly engaged managing her home and taking 
care her children; and that notwithstanding the legal presumption 
knowledge the law, the evidence creates the inference that she 
was fact ignorant the intricacies the law relating com- 
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munity and separate property spouses when used security, and 
the rights and duties respect thereto. And there is, furthermore, 
reasonable and justifiable inference from all the evidence touching 
the transaction question that respondent had been, and was held 
the time signing, situation such prevent her from 
becoming better informed. several elements combined 
make case fairly within the limits both exceptions above noted; 
and the trial court having found substantial evidence the existence 
thereof, and the relations giving rise confidence, and having further 
found that the representations were false and fraudulent and were 
made with intent induce respondent enter into the contract, 
actual fraud, defined section 1572 the Civil Code, estab- 
lished and respondent entitled assert the same defense 
the action the note. 


Forged Indorsements Checks 


bank which pays checks drawn the depositor, bear- 
ing forgeries the payee’s indorsement, will liable the 
depositor for the amount unless the bank can show negligence 
the part the depositor. has recently been held that 
not negligent for large city continue send out 
checks pensioner for eighteen months after his death, 
where the city had actual notice the death. One reason 
given that, large city (New York this case), having 
thousands pensioners, the cost maintaining system 
keep track which pensioners are living from month 
month, would prohibitive. City New York Fidelity 
Trust Co., Supreme Court, 276 Supp. 341. 

The facts are set forth the following paragraphs quoted 
from the court’s opinion: 

The record discloses that Andrew Darby, the payee named 
the checks question, was retired October 25, 1918, resolu- 
tion the Board Estimate and Apportionment, 
assistant foreman the Department Water Supply, Gas and 
Electricity, and when retired his annuity was fixed $737.16, payable 
monthly checks $61.43 each. accordance with instructions 
given the pensioner, his monthly checks were sent him No. 
142 Mountain avenue, Somerville, J., and during his lifetime were 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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cashed him. died April 1920, and thereafter the eighteen 
checks, the proceeds which are the subject this litigation, were 
presented for payment, bearing forged indorsements. The first check 
bearing such forged indorsement was cashed the Fidelity Trust 
Company New York May 1920, and the last October 11, 
1921. 

was conceded that the various sums money represented 
the checks were charged the Fidelity Trust Company New York 
against the account the city and that such amount had not been 
repaid the city, although demand for such repayment was duly 
made the city August 20, 1927. This demand, writing, 
the form affidavit actuary auditor the Department 
Finance, sworn August 20, 1927, and contains statement 
that “deponent has been informed that Andrew Darby departed 
this life April 1920, but that notice said fact was ever 
given his next kin legal representatives The City New 
York.” city conceded that notice Darby’s death was filed 
the undertaker with the Department Health the City New 
York about April 1920, and that check-up was made be- 
tween April 1920, and September 30, 1921, determine whether 
not Darby was fact living. 

Pursuant stipulation entered into the parties this ac- 
tion, the testimony Joseph Tanzola, assistant actuary auditor 
the Division Pensions, given another action, was read into 
the record. testified that pension checks were mailed out with 
receipt for the subsequent check and when that receipt was returned 
the signature thereon would compared with the signature the 
last receipt, and the signatures agreed the check was automatically 
sent out with the next receipt. Only case discrepancy would 
investigator sent out determine the pensioner was still 
alive. witness said that there were about fifteen thousand pen- 
sioners the city, and that sent out between fifteen hundred and 
two thousand pension checks month, said that the proper policy 
the plaintiff was assume that pensioner was still alive, unless 
something specific, indicative contrary situation, was brought 
its attention. 

Following general check-up the office, doubt arose Mr. 
Tansola’s mind that Darby was living, and conducted investi- 
gation. This witness said that was not employed the city 
the time that the eighteen checks question were sent out and that 
did not know what practice was followed verifying 
that the one described above was vogue when entered the de- 
partment and had been for some time prior thereto. 


the opinion the court said: 
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The rule set forth the only reasonable one applied such 
cases. the statute were run applied the Special Term, 
might that before the party owning the deposit knew anything 
about the forgeries, the claim would barred. When consider 
that the city has about fifteen thousand pensioners, obvious that 
would take large staff employees the checking which the 
defendants say should have been done each month avoid payments 
forged checks. The cost such system would prohibitive. 
The risk assumed paying forged check the one who pays, 
not the maker the check. There reason, therefore, for 
any such burden being cast upon the city New York. 

The wisdom the rule law that requires demand before the 
statute limitations begins run well illustrated this litiga- 
tion, otherwise party whose money paid out from time time 
without his knowledge would without remedy. Payments the 
bank upon forged indorsements afford protection the bank un- 
less can show negligence plead and prove facts warranting the 
application the principle estoppel. 


Executors Personally Liable for Counsel Fees 


Where executor employs attorney render serv- 
ices the estate, such services pertaining routine ac- 
counting work, which the executor capable performing 
himself and which, fact, should rendered the executor, 
the executor will personally liable the attorney for his 
fees. The attorney has claim against the estate. 
Smith’s Estate, New York Surrogate’s Court (Kings 
County), 276 Supp. 565. 

this case, the court said: 


The voluminous recital labor performed the attorneys for 
the executors clearly demonstrates that, even estate this 
insignificant size, the amount remuneration sought them ex- 
ceedingly reasonable. The difficulty with the recital, however, that 
demonstrates that considerable portion their time was devoted 
the attention matters which should have been performed the 
executors themselves and for which their commissions are the sole 
allowable recompense. Where persons possessing neither the ability, 
reason place residence, nor, apparently, the inclination, 
perform the duties testamentary fiduciary, insist qualifying 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §467. 


THE BANKING LAW JOURNAL 


such capacity, they cannot permitted employ some one else 
remedy their neglect and then saddle the expense thereof the es- 
tates which they are merely the nominal administrators. 

The court wishes distinctly understood, however, that 
does not any way intimate that the attorneys have not fully earned 
the additional sum actually paid them; the contrary, deems. 
the reasonable value the executorial services performed them 
excess this sum. merely determines that this not proper 
charge against the estate, but the personal obligation the 
executors themselves. 


The general rule the personal liability executor 
administrator for services rendered attorney ex- 
pressed the following language Corpus Juris 
page 66: 


The rule that debts contracted the personal representative 
(executor administrator) are obligatory upon him individual 
obligations and not primarily bind the estate applies the fees 
attorneys and counsel employed him the course administra- 
tion. The executor administrator makes himself personally liable 
such attorney counsel and reimburses himself his accounts 
subject the court’s allowance, But statutes local practice come 
sometimes aid attorney’s recovery recompense costs 
way allowance out particular fund collected, where the 
suit itself was duly authorized, although this may not necessarily give 
attorney the full recompense which the representative had bound 
himself personally, and seems that the representative may also make 
special agreement that the attorney employed render services 
beneficial the estate shall look the estate alone for recompense. 
also attorney employed personal representative some- 
times allowed compensation directly from the estate where the per- 
sonal representative insolvent, and the statutes sometime authorize 
executor bind the estate for the payment attorneys 
reasonable compensation for services which are necessary the course 
administration. 
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BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


DECISION THE SUPREME COURT THE 


GOLD CLAUSE PUBLIC OBLIGATIONS 


Resolution Suspending Payment Gold Unconstitutional 


Perry United States, United States Supreme Court, Sup. Ct. 


Rep. 432 


Congress without power pass the Joint Resolution June 
1933, declaring provisions requiring payment gold ‘‘against 
public policy’’ and providing that obligations containing such 
clauses may nevertheless paid, dollar for dollar, legal tender 
far such Joint Resolution applies obligations 
the United 

But, where the standard weight the gold dollar, measured 
grains, has been reduced the proclamation the President, 
pursuant Act Congress, the holder gold bond the 
United States, issued prior the adoption the legislation men- 
tioned above and payable thereafter, will not entitled more 
than the face the bond legal tender currency unless 
show that has sustained actual damage result the de- 
valuation. 

Prior the time when the plaintiff bondholder this case pre- 
sented his bond for payment, gold coin had been withdrawn from 
circulation and its possession made illegal. The plaintiff was the 
owner $10,000 United States gold bond, which the government 
had issued prior the enactment the legislation devaluing the 
gold dollar and which matured thereafter. Since, under the laws, 
the plaintiff could not have gold dollars any standard for his 
demanded the legal tender currency equivalent the gold 
originally promised the bond and contended that should collect 
$1.69 for every gold dollar payable under the bond. 

The court held that was entitled more than the face 
the bond legal tender currency unless could show that the 
change the weight the gold dollar had caused loss him 
and further held that had not shown any such loss. Not having 
shown that had sustained loss, would have standing the 
Court Claims action against the United States because the 


court has authority entertain claim for nominal damages. 


Certificate from the Court Claims. 
Suit John Perry against the United States. Defendant de- 


murred the petition, and the Court Ciaims certifies certain questions. 
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question answered. 

See, also, Norman Baltimore Co., Ct. 407; Nortz 
United States, Ct. 428. 

Mr. John Perry, New York City, for Perry. 

Messrs. Homer Cummings, Atty. Gen., and Angus MacLean, 
Asst. Sol. Gen., Washington, C., for the United States. 

Mr. Chief Justice Hughes delivered the opinion the Court. 

The certificate from the Court Claims shows the following facts: 

Plaintiff brought suit the owner obligation the United 
States for $10,000, known ‘‘Fourth Liberty Loan 44% Gold Bond 
This bond was issued pursuant the Act Septem- 
ber 24, 1917, seq. (40 Stat. 288), amended, and Treasury 
Department No. 121 dated September 28, 1918. The bond 
provided: principal and interest hereof are payable United 
States gold coin the present standard 

Plaintiff alleged his petition that the time the bond was issued, 
and when acquired it, ‘‘a dollar gold consisted 25.8 grains 
gold fine’’; that the bond was for redemption April 15, 
1934, and, May 24, 1934, was presented for payment; that plaintiff 
demanded its redemption ‘‘by the payment 10,000 gold dollars each 
containing 25.8 grains gold fine’’; that defendant refused 
comply with that demand; and that plaintiff then demanded ‘‘258,000 
grains gold fine, gold equivalent value any fineness, 
16,931.25 gold dollars each containing 5/21 grains gold fine, 
16,931.25 dollars legal tender that defendant refused 
redeem the bond ‘‘except the payment 10,000 dollars legal 
tender currency’’; that these refusals were based the Joint Resolu- 
tion the Congress June 1933, Stat. 113 (81 USCA 462, 
463), but that this enactment was unconstitutional, operated 
deprive plaintiff his property without due process law; and that, 
this action defendant, was damaged ‘‘in the sum $16,931.25, 
the value defendant’s obligation,’’ for which, with interest, plaintiff 
demanded judgment. 

Defendant demurred upon the ground that the petition did not 
state cause action against the United States. 

The Court Claims has certified the following questions: 


the claimant, being the holder and owner Fourth Lib- 
erty Loan 44% bond the United States, the principal amount 
$10,000, 1918, which was payable and after April 15, 1934, 
and which bond clause that the principal ‘payable 
United States gold coin the present standard value,’ entitled 
receive from the United States amount legal tender currency 
excess the face amount the bond? 

the United States, obligor Fourth Liberty Loan 
41% gold bond, Series 1933-1938, stated Question One liable 
respond damages suit the Court Claims such bond 
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performance accordance with the tenor thereof, due the provi- 
sions Public Resolution No. 10, 73rd Congress, abrogating the gold 
clause all 


First. The Import the Obligation. The bond suit differs from 
obligation private parties, states municipalities, whose 
contracts are necessarily made subjection the dominant power 
the Congress. Norman Baltimore Ohio Co., Ct. 407, 
decided this day. The bond now before obligation the 
United States. The terms the bond are explicit. They were not 
only expressed the bond itself, but they were definitely prescribed 
the Congress. The Act September 24, 1917, both its original 
and amended form, authorized the moneys borrowed, and the 
bonds issued, ‘‘on the the United States,’’ order 
meet expenditures needed ‘‘for the national security and defense and 
other public purposes authorized law.’’ Section Stat. 288, 
amended Act April 1918, Stat. 503, USCA 752. The 
the Treasury Department September 28, 1918, which 
the bond refers ‘‘for statement the further rights the holders 
bonds said series,’’ also provided that the principal and interest 
payable United States gold coin the present standard 

This obligation must fairly construed. The ‘‘present standard 
stood contradistinction lower standard value. The 
promise obviously was intended afford protection against loss. That 
protection was sought secured setting standard measure 
the government’s obligation. think that the reasonable import 
the promise that was intended assure one who lent his money 
the government and took its bond that would not suffer loss 
through depreciation the medium payment. 

The government states its brief that the total unmatured interest- 
bearing obligations the United States outstanding May 31, 1933 
(which understood contained ‘‘gold clause’’ substantially the 
same that the bond suit), amounted about twenty-one billions 
dollars. From statements the bar, appears that this amount 
has been reduced approximately twelve billions the present time, 
and that during the intervening period the public debt the United 
States has risen some seven billions (making total approximately 
twenty-eight billions five hundred millions) the issue some six- 
teen billions five hundred millions dollars ‘‘of non-gold-clause ob- 

Second. The Binding Quality the Obligation. The question 
essarily presented whether’ the Joint Resolution June 1933, 
Stat. 113 (31 462, 463), valid enactment far ap- 
plies the obligations the United States. The resolution declared 
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that provisions requiring ‘‘payment gold particular kind 
coin were ‘‘against policy,’’ and provided that 
obligation, heretofore hereafter incurred, whether not any 
such provision contained shall discharged ‘‘upon pay- 
ment, dollar for dollar, any coin currency which the time 
payment legal tender for public and private This enact- 
ment was expressly extended obligations the United States and 
provisions for payment gold, ‘‘contained any law authorizing 
obligations issued under authority the United States,’’ 
were Section (a), USCA 463(a). 

There question the power the Congress regulate the 
value money; that is, establish monetary system and thus 
determine the currency the country. The question whether the 
Congress can use that power invalidate the terms the ob- 
ligations which the government has theretofore issued the exercise 
the power borrow money the credit the United States. 
attempted justification the Joint Resolution relation the out- 
standing bonds the United States, the government argues that 
Congresses could not validly restrict the 73rd Congress from 
exercising its constitutional powers regulate the value money, 
borrow money, regulate foreign and interstate commerce’’; and, 
from this premise, the government seems deduce the proposition 
that when, with adequate authority, the government borrows money 
and pledges the credit the United States, free ignore that 
pledge and alter the terms its obligations case later Congress 
finds their fulfillment inconvenient. The government’s contention thus 
raises question far greater importance than the particular claim 
the plaintiff. that reasoning, the terms the government’s 
bond the standard payment can repudiated, inevitably 
follows that the obligation the amount paid may also 
repudiated. The contention necessarily imports that the Congress can 
disregard the obligations the government its discretion, and 
that, when the government borrows money, the credit the United 
States illusory pledge. 

not read the Constitution. There clear distinction 
between the power the Congress control interdict the contracts 
private parties when they interfere with the exercise its con- 
stitutional authority and the power the Congress alter re- 
pudiate the substance its own engagements when has borrowed 


subdivision (b) section the Joint Resolution June 1933, 
provided: “As used this resolution, the term ‘obligation’ means obligation 
every obligation and the United States, excepting currency) 
payable money the United States; and the term ‘coin currency’ means 
the United States, including Federal Reserve notes and cir- 
culating notes Federal Reserve banks and national banking associations.” 
USCA 463 (b). 
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money under the authority which the Constitution confers. au- 
thorizing the Congress borrow money, the Constitution empowers 
the Congress fix the amount borrowed and the terms pay- 
ment. virtue the power borrow money “on the credit the 
United States,” the Congress authorized pledge that 
assurance payment stipulated, the highest assurance the govern- 
ment give, its plighted faith. say that the Congress may with- 
draw ignore that pledge assume that the Constitution con- 
templates vain promise; pledge having other sanction than the 
pleasure and convenience the pledgor. This Court has given 
sanction such conception the obligations our government. 

The binding quality the obligations the government was con- 
sidered the Sinking Fund Cases, 700, 718, 719, Ed. 
496. The question before the Court those cases was whether certain 
action was warranted reservation the Congress the right 
amend the charter railroad company. While the particular action 
was sustained under this right amendment, the Court took occasion 
state emphatically the obligatory character the contracts the 
United States. The Court said: ‘‘The United States are much 
bound their contracts are individuals. they repudiate their 
obligations, much repudiation, with all the wrong and reproach 
that term implies, would the repudiator had been State 

When the United States, with constitutional authority, makes con- 
tracts, has rights and incurs responsibilities similar those in- 
dividuals who are parties such instruments. There difference, 
said the Court United States Bank the Metropolis, Pet. 
377, 392, Ed. 774, except that the United States cannot sued 
without its consent. See, also, The Floyd Acceptances, Wall. 666, 
675, Ed. 169; Cooke United States, 389, 396, 
Ed. 237. Lynch United States, 292 571, 580, Ct. 840, 
844, Ed. 1434, with respect attempted abrogation the 
Act March 20, 1933, 17, Stat. (38 USCA 717), cer- 
tain outstanding war risk insurance policies, which were contracts 


*Mr. Justice Strong, who had written the opinion the majority the 
Court the Legal Tender Cases (Knox Lee), Wall. 457, Ed. 287, 
dissented the Sinking Fund Cases, page 731, Ed. 504, because 
thought that the action the Congress was not consistent with the govern- 
ment’s engagement, and hence was transgression legislative power. And, 
with respect the sanctity the contracts the government, quoted, with 
approval, the opinion Mr. Hamilton his communication the Senate 
January 20, 1795 (citing Hamilton’s Works, 518, 519), that “when govern- 
ment enters into contract with individual, deposes, the matter 
the contract, its constitutional authority, and exchanges the character legislator 
for that moral agent, with the same rights and obligations individual. 
Its promises may justly considered excepted out its power legislate, 
unless aid them. theory impossible reconcile the idea 
which obliges, with power make law which can vary the effect 
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the United States, the Court quoted with approval the statement 
the Sinking Fund Cases, supra, and said: fulfillment 
contractual obligations essential the maintenance the credit 
well private debtors. doubt there was March, 1933, 
great need economy. the administration all government busi- 
ness economy had become urgent because lessened revenues and the 
heavy obligations issued the hope relieving widespread dis- 
tress. Congress was free reduce gratuities deemed excessive. But 
Congress was without power reduce expenditures abrogating con- 
tractual obligations the United States. abrogate contracts, 
the attempt lessen government expenditure, would not the prac- 
tice economy, but act repudiation.’’ 

The argument favor the Joint Resolution, applied gov- 
ernment bonds, substance that the government cannot contract 
restrict the exercise sovereign power. But the right make bind- 
ing obligations competence attaching the 
United States, sovereignty resides the people who act through the 
organs established the Constitution. Chisholm Georgia, Dall. 
419, 471, Ed. 440; Penhallow Doane’s Administrators, Dall. 
54, 93, Ed. 507; Maryland, Wheat. 316, 404, 405, 
Ed. 579; Yick Hopkins, 118 356, 370, Ct. 1064, 
Ed. 220. The Congress the instrumentality sovereignty 
endowed with certain powers exerted behalf the people 
the manner and with the effect the Constitution ordains. The Con- 
gress cannot invoke the sovereign power the people override their 
will thus declared. The powers conferred upon the Congress are 
harmonious. The Constitution gives the Congress the power 
borrow money the the United States, unqualified power, 
power vital the government, upon which extremity its very 
life may depend. The binding quality the promise the United 
States the essence the credit which pledged. Having this 
power authorize the issue definite obligations for the payment 
money borrowed, the Congress has not been vested with authority 
alter destroy those obligations. The fact that the United States 
may not sued without its consent matter procedure which 
does not affect the legal and binding character its 
the Congress under duty provide remedies through the courts, 
the contractual obligation still exists, and, despite infirmities pro- 


International Law (4th Ed.) vol. 493, 
recognized the field international engagements. Although there may 
judicial procedure which such contracts may enforced the absence 
the consent the sovereign sued, the engagement validly made 
sovereign state not without legal force, readily appears the jurisdiction 
entertain with respect the performance the engagement 
conferred upon international tribunal. International Law (8th Ed.) 
107; Oppenheim, loc. cit.; Hyde, International Law, vol. 489. 
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cedure, remains binding upon the conscience the sovereign. 
United States, supra, pages 580, 582, 292 Ct. 840. 

The Fourteenth Amendment, its fourth section, explicitly de- 
clares: ‘‘The validity the public debt the United States, author- 
ized law, shall not While this provision was 
undoubtedly inspired the desire put beyond question the obliga- 
tions the government issued during the Civil War, its language in- 
fundamental principle which applies well the government bonds 
question, and others duly authorized the Congress, those 
issued before the amendment was adopted. Nor can perceive any 
reason for not considering the expression ‘‘the validity the public 
debt’’ embracing whatever concerns the integrity the ob- 
ligations. 

conclude that the Joint Resolution June 1933, far 
attempted override the obligation created the bond suit, went 
beyond the congressional power. 

Third. The Question Damages. this view the binding qual- 
ity the government’s obligations, come the question the 
plaintiff’s right damages. That distinct question. Be- 
cause the government not liberty alter repudiate its obliga- 
tions, does not follow that the claim advanced the plaintiff should 
sustained. The action for breach contract. remedy for 
breach, plaintiff can recover more than the loss has suffered and 
which may rightfully complain. not entitled en- 
riched. Plaintiff seeks judgment for $16,931.25, present legal tender 
currency, his bond for $10,000. The question whether has 
shown damage that extent, any actual damage, the Court 
Claims has authority entertain action for nominal damages. 
Grant United States, Wall. 331, 338, Ed. 194; Marion Rye 
Railway Co. United States, 270 280, 282, 253, 
Ed. 585; Nortz United States, Ct. 428, decided this day. 

Plaintiff computes his claim for $16,931.25 taking the weight 
the gold dollar fixed the President’s proclamation January 31, 
1934 (No. 2072, 821 note), under the Act May 12, 1933, 
(b) (2), Stat. 52, 53, amended the Act January 30, 
1934, 12, Stat. 342 (31 821), that is, 5/21 grains 
nine-tenths fine, compared with the weight fixed the Act March 
14, 1900, Stat. (31 USCA 314), 25.8 grains nine-tenths 
fine. But the change the wieght the gold dollar did not neces- 
sarily cause loss the plaintiff the amount claimed. The question 
actual loss cannot fairly determined without considering the 
economic situation the time the government offered pay him the 
$10,000, the face his bond, legal tender currency. The case not 
the same gold coin had remained circulation. That was the 
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situation the time the decisions under the legal tender acts 
1862 and 1863. Bronson Rodes, Wall. 229, 251, Ed. 141; 
Trebileock Wilson, Wall. 687, 695, Ed. 460; Thompson 
Butler, 694, 696, 697, Ed. 540. Before the change 
the weight the gold dollar 1934, gold coin had been withdrawn 
from The Congress had authorized the prohibition 
the exportation gold coin and the restrictions upon trans- 
actions foreign exchange. Acts March 1933, Stat. [Emer- 
gency Banking Relief Act, amending Trading with the Enemy 
Act, (b), USCA 95a]; January 30, 1934, Stat. 337 [Gold 
Reserve Act 1934, 12, USCA 824]. Such dealings could 
had only for limited purposes and under license. Executive Orders 
April 20, 1933 (No. 6111), August 28, 1933 (No. 6260), and January 
15, (No. 6560), USCA note; Regulations the Secretary 
the Treasury, January and 31, 1934. That action the Congress 
was entitled take virtue its authority deal with gold coin 
medium exchange. And the restraint thus imposed upon holders 
gold coin was incident the limitations which inhered their 
ownership that coin and gave them right action. Ling 
Fan United States, 218 302, 310, 311, Ct. 21, 23, 
Ed. 1049, 1176. The Court said that case: 
ceding the title the owner such coins, yet there attached such 
ownership those limitations which policy may require reason 
their quality legal tender and medium exchange. These 
limitations are due the fact that law gives such coinage 
value which does not attach mere consequence value. 
Their quality legal tender attribute law aside from their 
bullion value. They bear, therefore, the impress sovereign power 
which fixes value and authorizes their use exchange. However 
unwise law may be, aimed the exportation such coins, the 
face the axioms against obstructing the free flow commerce, there 
can serious doubt but that the power coin money the 
power prevent its outflow from the country its The 
same reasoning applicable the imposition restraints upon trans- 
actions foreign exchange. cannot say, view the conditions 
that existed, that the Congress having this power exercised arbitrarily 
And the holder obligation, bond, the United 
States, payable gold the former standard, far the re- 
straint upon the right export gold coin engage transactions 
foreign exchange concerned, was better case than the holder 
gold itself. 


its Report May 27, 1933, was stated the Senate Committee 
Banking and Currency: “By the Banking Act and the existing Execu- 
tive Orders gold not now paid, obtainable for payment, obligations 
publie private.” Sen. Rep. No. 99, 73d Cong., 1st Sess. 
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considering what damages, any, the plaintiff has sustained 
the alleged breach his bond, hence inadmissible assume that 
was entitled obtain gold coin for recourse foreign markets 
for dealings foreign exchange for other purposes contrary the 
control over gold coin which the Congress had the power exert, and 
had exerted, its monetary regulation. Plaintiff’s damages could not 
assessed without regard the internal economy the country 
the time the alleged breach The discontinuance gold pay- 
ments and the establishment legal tender standard 
unit value with which ‘‘all forms money’’ the United States 
were ‘‘maintained parity’’ had controlling influence upon 
the domestic economy. was adjusted the new basis. free do- 
market for gold was nonexistent. 

Plaintiff demands the currency the gold coin 
promised. But cannot mean more than the amount 
money which the promised gold coin would worth the bondholder 
for the purposes for which could legally used. That equivalence 
worth could not properly ascertained save the light the 
and restricted market which the Congress had lawfully estab- 
lished. the domestic transactions which the plaintiff was limited, 
the absence special license, determination the value the gold 
would necessarily have regard its use legal tender and 
medium exchange under single monetary system with estab- 
lished parity all and coins. view the control 
export and foreign exchange, and the restricted use, the 
question value, relation transactions legally available the 
plaintiff, would require consideration the purchasing power 
the dollars which the plaintiff could have received. Plaintiff has not 
shown, attempted show, that relation buying power has 
sustained any loss whatever. the contrary, view the adjust- 
ment the internal economy the single measure value estab- 
lished the legislation the Congress, and the universal availability 
and use throughout the country the legal tender currency meet- 
ing all engagements, the payment the plaintiff the amount 
demands would appear constitute, not recoupment loss 
any proper sense, but unjustified enrichment. 

Plaintiff seeks make his case solely upon the theory that reason 
the change the weight the dollar entitled $1.69 the 
present currency for every dollar promised the bond, regardless 
any ‘actual loss has suffered with respect any transaction which 
his dollars may used. think that position untenable. 

the view that the facts alleged the petition fail show 
cause action for actual damages, the first question submitted the 
Court Claims answered the negative. not necessary 
answer the second question. 
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Question No. answered 
Mr. Justice Stone (concurring). 
Mr. Justice McReynolds, Mr. Justice Van Devanter, Mr. 
Sutherland and Mr. Justice Butler, dissent. For opinion, see Norman 


COLLECTING BANK RECEIVING CORPORA- 
TION CHECK PAYMENT AGENT’S 
NOTE—BANK LIABLE 


Culhane Rockford Finance Thrift Co., United States Circuit Court 
Appeals, Fed. Rep. (2d) 


bank held for collection note signed individual who 
was officer corporation. The officer delivered the bank 
payment the note three checks which signed the name 
the corporation its agent. was held that the bank (its receiver 
this case) was liable the corporation for the amount 
checks, even though the officer was authorized sign the corpora- 
tion’s name checks. His authority was naturally limited sign- 
ing checks used the corporation’s business. The bank was 
put upon inquiry his authority sign such checks and use 
them pay his own debts. 


Action the Rockford Finance Thrift Company against 
Culhane, receiver the Manufacturers’ National Bank Trust Com- 
pany Rockford, Ill. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Stanton Hyer and Thos. Gill, both Rockford, for ap- 
pellee. 

District Court favor the plaintiff, Rockford Finance Thrift 
Company, suit recover the sum $1,000, with interest, from 
the Manufacturers’ National Bank Trust Company Rockford, 
Ill. The facts were stipulated the parties. 

The Manufacturers’ National Bank Trust Company was na- 
tional banking engaged the banking business the city 
Rockford. before May 1930, was given note for $1,000, 
due thirty days after date, with interest per cent. per annum, 
payable monthly, executed one Arthur Anderson, individually, 
and payable the order Bohlin Johnson, Inc., dated Rock- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §571. 
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ford, April 1930. They were instructed collect this note 
for Bohlin Johnson and credit the proceeds its account. 

Arthur Anderson was employed secretary and manager 
the appellee corporation, Rockford Finance Thrift Company. 
was authorized the board directors this corporation execute 
ehecks the course the company’s business for and 
the company amount not exceeding $500. 

about the first May, the bank notified Arthur Anderson 
that held the note for collection and delivered the bank, 
payment the note, three checks, one drawn the Third National 
Bank Rockford, the sum $450; one drawn the Com- 
mercial National Bank Rockford, for $100; and another the Com- 
mercial National Bank Rockford, for $450. All these checks 
were signed the Rockford Finance Thrift Company, Arthur 
Anderson, Secretary. The checks were collected the Manufacturers’ 
National Bank Trust Company, through the clearing house Rock- 
ford, the proceeds thereof being the account Bohlin 
Johnson, said bank. The bank accepted the checks from 
Arthur Anderson payment the note without inquiry in- 
vestigation. 

The Manufacturers’ National Bank Trust Company has been 
declared insolvent the Comptroller the Currency the United 
States, and Achor was appointed receiver the bank. Thereafter 
Achor resigned and Culhane was appointed receiver and 
now duly qualified and acting that capacity. 

jury was waived, and the District Court found the facts 
stipulated the parties and entered judgment favor the plain- 
tiff for $1,000, with interest from May 1930, and the costs suit. 

Appellant contends that the bank was merely the agent Bohlin 
Johnson, that paid over the money which collected 
Bohlin Johnson without notice Anderson’s fraud and not liable 
for the return the money this case. 

The case turns upon the question whether bank taking negotiable 
paper under the circumstances here shown becomes holder due 
whether will considered have had notice the in- 
firmities and have taken the paper bad faith. 

the provisions the Negotiable Instruments Law (Smith-Hurd 
Ann. St. 98, 76), party receiving negotiable instrument 
held have had notice defect infirmity the instrument 
the title the person negotiating the same, only has actual 
knowledge the infirmity defect knowledge such facts that 
his action taking the instrument amounted bad faith. Meyer 
Guardian Trust Co. A.) 296 789; New Bern Oil, Co. 
National Bank (C. A.) F.(2d) 554; Clapper Gamble (C. 
A.) F.(2d) 755. 
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One who takes corporate note check for the individual debt 
benefit the officer signing indorsing for the corporation thereby 
put inquiry whether corporate assets are not being wrong- 
fully diverted. The presumption arises from the face the check 
that belongs the corporation, and that the officer has right 
put the intended personal use. Gilman Bailey Carriage 
Co., Ine., 125 Me. 108, 131 138; Ward City Trust Co., 117 App. 
Div. 130, 102 50; Id., 192 61, 585; Redfield 
Wells, Idaho, 415, 173 640; Kenyon Realty National De- 
Dowell Bauman, 189 Ky. 136, 224 641; Johnson Kettell 
Co. Longley Luncheon Co., 207 Mass. 52, 1035; 
Mermod, Jaceard King Jewelry Co. (Mo. App.) 218 345; 
Fisk Rubber Co. Pinkey, 100 Wash. 220, 170 581; Gale 
Chase Nat. Bank A.) 104 214; Milano la. Sheridan 
Trust Sav. Bank, 242 Ill. App. 362; Paine al. Sheridan Trust 
Sav. Bank, 342 Ill. 342, 174 368. 

Where money paid over the agent after notice that the prin- 
cipal not entitled the money because the infirmity the instru- 
ment, the agent liable. 
The judgment affirmed. 


BANK LIABLE FOR DEPOSITOR’S FUNDS 
APPROPRIATED CASHIER 


City National Bank Gustavus, Court Civil Appeals Texas, 
Rep. (2d) 565 


The plaintiff, Gustavus, deposited $6,300 the defendant bank, 
agreeing that the bank, through its cashier, should lend the money 
interest. The negotiations were carried between the plaintiff 
and the cashier. The cashier withdrew $6,000 the deposit and 
applied his own use. Subsequently, portion that amount 
was credited back the plaintiff’s account. action against 
the bank was held that the plaintiff was entitled recover the 
amount taken the cashier with interest from the time the mis- 
appropriation, less the amount returned. The agreement for the 
bank lend the money was, fact, beyond the powers the bank 
make but the plaintiff was not suing the contract. Her claim 
was based the theory that the agreement was never carried out 
and that she was entitled the return her money though the 
agreement had never been made. 

The bank this case appealed from judgment against 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1015. 
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the sum $4,000.15. Unfortunately, the higher court found that, 
correct method computation the amount due the plaintiff 
was $6,424.73. 


Action Mrs. Nannie Pyrle Gustavus against the City National 
Bank Bryan. Judgment for plaintiff, and defendant appeals. 

Reformed and affirmed. 

Henderson Hoyle, Bryan, and Thompson Barwise, Fort 
Worth, for appellant. 

Lawler Wood and Wayne Lawler, all Houston, and Oak 
McKenzie, Bryan, for appellee. 


ALEXANDER, J.—This action was brought Mrs. Nannie Pyrle 
Gustavus against the City National Bank Bryan recover the sum 
approximately $7,000 alleged have been deposited plaintiff’s 
account said bank. The jury returned verdict favor plain- 
tiff, and judgment was entered her behalf for the sum $4,005.15. 
The defendant appealed. 

The plaintiff alleged, substance, that during the year 1921 she 
placed deposit said bank two items, one for $2,800 and the other 
for $3,500, making total $6,300, and that during the year 1925 
two additional items the total sum $1,008.89 were deposited 
said that out the funds deposited her credit she had 
received the sum $308.08. She prayed for the balance 
$7,000, with legal interest. the alternative, she alleged that one 
Cole, the cashier said bank, under false representation 
that the bank through him would lend the funds belonging her 
its for her high rate interest, had withdrawn her 
funds from the bank and converted same his own use, and that the 
bank was responsible for the acts its said cashier withdrawing 
said funds. She prayed for judgment for the principal sum $7,000 
with legal interest from the date the alleged conversion. the 
other hand, the bank alleged that Mrs. Gustavus, who was sister-in- 
law Cole, did not deposit the funds question the bank, but 
delivered same Cole her agent invest lend for her; that the 
item $3,500 was the only sum actually deposited the bank Mrs. 
Gustavus’ account, and that she afterwards authorized Cole her 
agent withdraw the same; that Cole her said agent afterwards 
withdrew $3,200 from said account; and that Mrs. Gustavus had with- 
drawn the balance deposit her 

The following facts were established the undisputed evidence: 
From 1921 1932, inclusive, Cole was the cashier appel- 
lant’s bank, which bank was situated Bryan. Mrs. Gustavus, who 
was sister-in-law Cole, was widow, residing Ballinger. 
December, 1921, she sent two checks, one for the sum $3,500 and the 
other for $2,800, Cole for deposit her account said bank. 
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due time she received certificates deposit showing that said funds 
had been deposited. matter fact, the proceeds the $3,500 
check were credited her account said bank, but the proceeds 
the $2,800 check were credited Cole his own account. few days 
later, Cole wrote Gustavus the stationery the bank, and 
requested permission for the bank, through him, lend her funds 
deposit said bank the customers the bank, stating the 
letter that the funds could loaned for her from per cent. 
interest per annum good security, and that there would risk 
her ‘‘as the bank loans the money and the This 
proposition was accepted Mrs. Gustavus. Shortly thereafter Cole 
gave check Mrs. Gustavus’ account for the sum $3,200, and 
placed the same the his own account said bank. 
January, 1925, Cole sent Mrs. Gustavus deposit slip showing that 
her account had been credited with the sum $880, which money 
purported for February the same year, sent 
her another deposit slip, showing that her account had been credited 
with ‘‘note’’ $500 and ‘‘interest’’ $28.89, making total $528.89. 
Shortly thereafter Cole gave another check Mrs. Gustavus’ account 
for the sum $1,000, and appropriated the same his own use. From 
time time thereafter said account was credited with small items 
purporting for ‘‘interest,’’ but these items are not sued for herein. 
From time time Mrs. Gustavus checked out said bank her own 
checks, and received for her use, $3,448.89. The jury found that 
the two items $2,800 and $3,500 were sent Mrs. Gustavus Cole 
cashier the bank for deposit her account said bank; that 
Cole subsequently fraudulently induced Mrs. Gustavus believe that 
the bank would lend her money for her its customers, and that 
she consented such proposition and was later advised Cole 
such cashier that her funds had been loaned; that she was not ad- 
vised the contrary until 1932; that she did not authorize Cole 
withdraw her funds from the bank for his own use, and that she con- 
sented that said funds could withdrawn the bank only for the 
purpose making loans for her. All parties that loans 
were ever made and that Cole appropriated said funds his own 
use. The trial court charged the bank with the sum $7,000, and 
allowed the bank credit for the sum $3,448.89 checked out Mrs. 
Gustavus, and entered judgment her favor for the balance, with 
legal interest from October 10, 1932—that being the date when Mrs. 
Gustavus first demanded payment the balance due her—making 
total $4,005.15. 

Appellant (the bank) contends that the undisputed evidence estab- 
lishes that Mrs. Gustavus sent her funds Cole her own agent, and 
not cashier the bank, and that consequence she responsible 
for the item $2,800 which was never credited her account. The 
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jury found against the bank this issue. Mrs. Gustavus testified 
positively that she remitted the two items totaling $6,300 Cole 
eashier the bank for deposit the bank her credit. one tes- 
tified the contrary. Cole apparently that had re- 
said funds, for immediately forwarded her certificates 
deposit showing that the funds had been deposited the bank her 
eredit. This evidence was sufficient support the jury’s finding that 
the funds were delivered Cole cashier the bank and not 
the agent Mrs. Gustavus. 

Appellant further contends that the undisputed evidence shows that 
Mrs. Gustavus authorized Cole her agent withdraw the funds 
from the bank, and that consequence she should bear the loss 
any misappropriations him. The jury found that she did not au- 
thorize Cole withdraw said funds from the bank, and that the only 
authority given her for the withdrawal said money was for the 
bank lend the same for her. The only request ever made Cole 
for authority lend Mrs. Gustavus’ money was that made him 
letter her, which was, part, follows: ‘‘Should you wish for 
mean this bank through me, invest your funds here, will 
very easily done and also attend the entire transactions remitting 
you yearly the interest from your investments, have many such 
eases and give all the details personal attention, and there will 
risk any the transactions, the bank loans the money and 
the interest stated, keeping all the papers their vault 
just their own papers are .’’ 


She testified that she assented the proposition contained the 
letter. This evidence was ample support the verdict the jury. 

Appellant further contends that the agreement between Mrs. Gus- 
tavus and Cole which the bank was lend her money for her was 
ultra vires the bank, and therefore not binding the bank. This 
doubtless true, and, this suit had been brought Mrs. Gustavus 
against the bank enforce such contract for damages for breach 
thereof, the defense would have been good. City Nat. Bank Morgan 
(Tex. Civ. App.) 258 572; Porter Sullivan (Tex. Civ. App.) 
(2d) 372 (writ Parr Gardner (Tex. Civ. App.) 293 
859, (writ dis.). But Mrs. Gustavus not undertaking re- 
cover any such contract. She insists that said agreement was never 
out, and that result she entitled recover though 
had never been made. think she correct this contention. 
When the bank received her money for deposit, became indebted 
her therefor, and could discharge its obligation other way 
except pay out the funds upon her order. The only authority ever 
given her was for the bank use the funds making loans for 
her. This authority was never exercised the bank. She did not 
consent for the cashier the bank use the funds deposited 
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her for his own personal benefit, and, the bank allowed him so, 
must account her for such funds. Wasmann City Nat. Bank 
(C. A.) F.(2d) 705; L’Herbette Pittsfield Nat. Bank, 162 Mass. 
137, 368, Am. St. Rep. 354; First Nat. Bank Peck, 180 
Ind. 649, 103 643. 


From what has been said, apparent that Mrs. Gustavus 
entitled recover the $6,300 delivered her Cole for deposit 
the bank, less the sum $3,448.89 checked out her. way 
cross-assignment, the appellee (the plaintiff) contends that the court 
erred denying her the right recover interest said sum from the 
time Cole misappropriated said funds, instead allowing her interest 
only from the time her demand, which was made October 10, 
1932. There was agreement the part the bank pay interest 
the deposits made Mrs. Gustavus, and ordinarily, under such 
would not liable for interest thereon until after 
demand. 651. This rule, however, based the bank’s im- 
plied agreement all times recognize its obligation the depositor 
and hold itself readiness pay him demand the amount 
deposit. has been held that, when bank charges depositor’s 
account with items not properly chargeable thereto, it, that extent, 
repudiates its obligation such depositor, and guilty conversion 
subject the payment interest from that date the 
amount improperly withdrawn from said account. 651; 
Tex. Jur. 261; Commercial Agricultural Bank Jones, Tex. 
811, 830; First State Bank Vestal Naugle (Tex. Civ. App.) 
706, par. German Savings Bank Citizens’ Nat. Bank, 
101 Iowa, 530, 769, Am. St. Rep. 399; Southwest Nat. 
Bank Underwood (Tex. Civ. App.) 295 253; First State Bank 
Seminole Shannon (Tex. Civ. App.) 159 398, par. Cole 
was the chief officer the bank, and his acts were the acts the bank. 
When the bank through Cole failed credit Mrs. Gustavus’ account 
with $2,800 the funds forwarded her for that purpose, and 
later when the bank through its same agent, without authority from 
Mrs. Gustavus, withdrew $3,200 the funds deposited her credit, 
and passed the same the credit its cashier, thereby participated 
the conversion and became responsible therefor. Commercial Agri- 
cultural Bank Jones, supra; First State Bank Seminole Shan- 
non, supra. Under these circumstances, the bank liable Mrs. 
Gustavus for interest the legal rate per cent. per annum 
the funds belonging her and misappropriated its cashier dur- 
ing the time same was illegally withheld from her. 

After carefully considering the matter, have reached the con- 
clusion that Mrs. Gustavus not entitled recover for the two items 
totaling $1,008.89 credited Cole her account. The evidence estab- 
lishes very clearly that these items represent return Cole funds 
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illegally withdrawn him from Mrs. Gustavus’ account. Since the 
bank being held liable for the acts its withdrawing funds 
from said account, ought have credit for, instead being charged 
with, the funds returned him. Mrs. Gustavus has given nothing 
for the alleged right recover the amounts credited her account, 
and consequently she not entitled recover same. 

before stated, Mrs. Gustavus deposited the sum $6,300 the 
bank. The cashier misappropriated $6,000 thereof, and applied the 
same his own use. Mrs. Gustavus checked out the sum $300 left 
her account the cashier, and addition has been paid the sum 
$3,148.89 other checks presented her her order from 
time time. She entitled recover from the bank the $6,000 
misappropriated Cole, with legal interest thereon from the date 
such misappropriation, less the said sum $3,148.89, which amount 
should the respective dates when the various items 
thereof were paid checks presented her her order. Using 
this method find the total amount principal and 
interest due Mrs. Gustavus the sum $6,424.73. The judgment 
the trial court reformed allow Mrs. Gustavus recover 
said sum $6,424.73, with per cent. interest from this date, and, 


reformed, the judgment affirmed. All costs, including costs ap- 
peal, will adjudged against the appellant. 


NOTE GIVEN BANK “IMPRESS” BANK- 
ING DEPARTMENT 


Cozad State Bank McLaughlin, Supreme Court Nebraska, 258 
Rep. 


The defendant gave his demand note for $4,000 payable the 
plaintiff bank the request the bank’s president enable the 
bank remove from its portfolio temporarily certain notes 
had been objected the department trade and 
the same time the president gave the defendant his personal 
note for like amount. was agreed that the defendant would 
not called upon pay the note and that should hold the 
president’s note until his own note was returned him. 

aetion the bank the defendant’s note, was held that the de- 
fendant was liable. The president had authority make the 
agreement nonliability behalf the bank. Further, the 
president’s note was good consideration for the defendant’s note, 
could not claim freedom from liability the ground that 
was accommodation maker. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§50, 319. 
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There have been many decisions which has been held that, 
where person signs note indorser maker and delivers 
bank for the purpose covering excessive bad loan, 
making the bank’s capital appear unimpaired making the 
assets the bank appear stronger upon examination the 
banking department, the person signing the note will held liable 
the bank notwithstanding the fact that director some 
officer the bank promised that would never enforced and 
would returned after the bank’s affairs had been examined. The 
fact that received consideration for his signature likewise 
defense. Having executed the note for the purpose making 
appear valid asset the bank, will estopped deny 
his liability. 

Syllabus the Court 

‘‘Every negotiable instrument deemed prima facie have 
been issued for valuable Comp. St. 1929, 62-201. 

‘‘Value any consideration sufficient support simple con- 
Comp. St. 1929, 62-202. 

‘‘An party’ one who has signed instru- 
ment maker, drawer, acceptor indorser, without receiving value 
therefor, and for the purpose lending his name some other per- 
Comp. St. 1929, 62-206. 

not receive any benefit consideration directly indirectly way 
the transaction which the note was part, and the transaction 
must one primarily for the benefit the Farmers’ Nat. 
Bank Ohman, 112 Neb. 491, 199 802. 

president bank has authority, springing from his 
official position, make agreement that the liability party 
commercial paper payable the bank shall never Se- 
Savings Bank Rhodes, 107 Neb. 223, 185 421, 
412. 

Facts reviewed, and held (1) that plaintiff was not accom- 
modation payee the note suit; (2) that the court did not err 
instructing verdict for plaintiff. 


Action the Cozad State Bank against William McLaughlin. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frank Johnson, Lexington, for appellant. 

Cook Cook, Lexington, for appellee. 


GOSS, appeals from judgment note. The 
verdict was instructed the court the end evidence both 
sides. 

The note was demand note for $4,000, made defendant favor 
plaintiff and dated November 21, 1932. Defendant had first made 
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like note favor plaintiff October, 1926. About every six 
months the existing note would taken renewal signed 
defendant and delivered plaintiff, who was the payee all them. 

Defendant pleaded that the original note and all renewals, which 
the note suit was the culmination, had been without any considera- 
tion; that Hord, president and managing officer the bank, 
induced defendant sign the first note representing the bank 
good financial condition but having certain slow paper notes 
which the banking department demanded removed from the 
bank, that the signing the note ‘‘would accommodation the 
bank and was only intended enable said plaintiff remove for the 
time being the certain notes which had been objected the depart- 
ment trade and commerce; that defendant would never called 
upon pay either the principal interest said 

Defendant further pleaded that, when the first note was given, 
asked Hord have the bank give him its note memorandum 
show that there would liability defendant pay his note 
the bank. Hord stated this could not done because, the bank gave 
Hord offered give and did give plaintiff his own personal note, 
held defendant and returned when defendant’s note was re- 
turned the bank. Defendant further alleged that, Hord’s own 
suggestion, the latter left with defendant shares stock plaintiff 
bank and shares stock the Hord Grain Company, but 
that this stock was returned Hord April, 1930, when change 
the ownership and management the bank was contemplated. 

The evidence showed that defendant had been president plaintiff 
bank but had sold out 1918 and had removed California 1920. 
resided there 1926 when Mr. Hord called upon him and induced 
him make the first note which the note sued upon the last re- 
newal. Hord exchange notes with him and few days later sent him 
the stock referred the pleadings. After various renewals and ex- 
changes notes the stock was given Hord, but defendant still 
retains the last Hord note. The evidence further shows that, when the 
first note defendant was put the bank, Hord took out 
the bank the certain notes that had been the banking de- 
partment and the extent its face value substituted defendant’s 
note. claims have expected collect the notes taken out and 
with the proceeds pay his note given defendant, and the fund 
would, turn, enable defendant pay his note held the bank. 
But this never happened and the suit resulted when, some time after 
the bank changed hands, the new management desired payment se- 
eurity for the McLaughlin note. Defendant testified substance and 
effect what pleaded. 

Defendant argues that the question should have been submitted 
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the jury determine the weight and sufficiency the evidence 
the question whether McLaughlin was not the accommodation 
maker the note for the benefit the payee bank and therefore not 
liable. Section 62-201, Comp. St. 1929, says: ‘‘Every negotiable in- 
strument deemed prima facie have been issued for valuable con- 
Section 62-202, Comp. St. 1929, says: ‘‘Value any 
consideration sufficient support simple contract.’’ Section 62-206, 
Comp. St. 1929, says: ‘‘An party’ one who has 
signed the instrument maker, drawer, acceptor indorser, without 
receiving value therefor, and for the purpose lending his name 
Hord received notes from the assets the bank and gave the bank 
lieu thereof note, for which gave his own note, 
was lending his name some other person and that was receiv- 
ing valuable consideration when took Hord’s note and the pledge 
the stocks. renewed his note every six months and took re- 
newal the Hord note each time for six years, the meantime sur- 
rendering the stock pledged security. 

Treating directly the subject consideration said: ‘‘If A., 
accommodation B., and consideration his promise in- 


gives his note for debt owing the latter B., the 


note does not lack consideration. B.’s promise suffi- 
cient consideration support A.’s promise C.’’ Murphey Illinois 
Trust Savings Bank, Neb. 519, 1102. There the bank 
sued Murphey and had judgment against him note given him 
the bank. executed the note (with others) the request 
Warren Co., which copartnership was indebted the bank, pur- 
suance agreement between himself and Warren Co. that the 
latter would indemnify him for doing; that is, they would repay 
him whatever money paid the bank the notes. The court said: 
effect this evidence that Murphey executed the note suit 
accommodation for Warren Co. not think executed 
the note without The judgment for the bank was 
affirmed. 

Farmers’ Nat. Bank Ohman, 112 Neb. 491, 199 802 
(Thompson, J.) was held: ‘‘One accommodation maker 
promissory note must not receive any benefit consideration directly 
indirectly way the transaction which the note was part, 
and the transaction must one primarily for the benefit the 

are the opinion that, under the evidence, plaintiff bank was 
not accommodation payee the note and defendant was not ac- 
commodation party, because the consideration moving from 
Hord him the maker the note. 

Defendant contends that the cause should have been submitted 
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the jury determine the probative force the evidence tending 
prove that the note was for the accommodation the bank. cites 
many cases wherein such questions have been submitted the jury. 
The last case cited the recent one, Luikart Meierjurgen, 124 Neb. 
816, 248 379, where the case was submitted the jury, the 
verdict was for defendant and the judgment was affirmed here. 
that case consideration whatever moved the maker the note. 
Here the maker admitted the receiving the consideration but sought 
avoid charging that the bank was the accommodation payee. 
make issue submitted the jury relied charging 
the bank through Hord its agent. this had appear 
that Hord had authority bind the bank promise, claimed 
defendant but denied Hord, that defendant would never 
the bank pay the note. There evidence such authority. 
president bank has authority, springing from his official 
position, make agreement that the liability party com- 
mercial paper payable the bank shall never enforced.’’ Security 
Savings Bank Rhodes, 107 Neb. 223, 185 421, 
412 (Flansburg, J.). that case judgment for plaintiff was entered 
the pleadings. the same general effect Farmers’ Nat. Bank 
Ohman, 112 Neb. 491, 199 802. that case the court in- 
structed the jury for plaintiff the close the evidence. When 
Hord got the note from defendant was president the bank, ana, 
while owned considerable portion the stock, did not own 
There evidence that had authority bind the bank 
his promise (if made) McLaughlin that McLaughlin would never 
called upon the bank pay the note. was said the syl- 
labus Farmers’ Nat. Bank Ohman, 112 Neb. 491, 199 802: 


action promissory note the payee against the maker, 
the latter set defense that the time made the note was 
orally promised the president and the the bank that 
was not liable thereon. The making such promise, could 
proved, was not, under the facts disclosed, within the apparent scope 
these officers’ authority, and not binding the bank, unless 
specially authorized, or, with knowledge the fact, approved the 
bank’s directors. 

note, brought the payee bank, that the time its execution and 
delivery was agreed between the payor and the payee that the note 
was used for the sole purpose enabling the payee bank satisfy 
the demands the national banking authorities then being made upon 
it, does not constitute defense; the fraud, any, being this agree- 
ment, and not the note, nor the consideration for it.’’ 


The foregoing treats the heart the case sought made 
defendant. There are thirty assignments error. think those 
not embraced within our discussion constitute alleged errors the 
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court excluding answers questions and offers evidence, which 
admitted would not change the result, and that these errors, any, 
were not really prejudicial defendant. 

The judgment the district court 

Affirmed. 


CHARGING HIGHEST RATE INTEREST 
PLUS MORTGAGE TAX MAKES 
MORTGAGES USURIOUS 


Union Guardian Trust Co. Crawford, Supreme Court Michigan, 
258 Rep. 248 


The mortgagee and not the mortgagor must pay the mortgage 
tax, under the tax laws Michigan. So, where the mortgagor pays 
the tax and the highest legal rate interest, the mortgage 
usurious and all payments interest are, under the laws Michi- 
gan, applied reduction the principal debt. The fact that the 
borrower provided the trust company making the loan with form 
which required the payment the usurious interest does not alter 
the situation. trust company presumed know the law 
usury. 


Separate suits Union Guardian Trust Company against Alf 
Crawford and others, which were heard together. From decree, plain- 
tiff appeals. 

Affirmed. 

Argued before the Entire Bench, except Bushnell, 

Wendell Brown, for appellant. 

McCall Brothers, Ithaca (O. Tuttle, Ithaca, counsel), 
for appellee Alf Crawford. 


NORTH, J.—This appeal two mortgage foreclosure suits 
which were heard together the court, disposed one decree, 
and are presented here single record and briefs. From decree 
sustaining defendants’ claim usury, plaintiff has appealed. The 
controversy clearly and concisely stated the opinion the 
judge that quote and adopt it: 


the first the above entitled causes plaintiff successors 
the Union Trust ‘Company filed its bill foreclose certain mortgage 
executed defendants, Alf Crawford and wife, March 24th, 1921, 
due January 1922, for the sum $12,000 per annum, pay- 
able annually, and covering land described the bill. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1469. 
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the second case plaintiff successor the Union Trust Com- 
pany filed its bill foreclose two mortgages, each dated July 2nd, 
1923, and due July 1926, with interest 64%, payable semi-an- 
nually, given defendants Alf Crawford and wife, and each cover- 
ing certain lands therein described. 

March 25, 1921, defendant Alf Crawford arranged for 
loan $25,000 from the Union Trust Company and entered into 
contract with that company, known here Exhibit the terms 
which he, secure the loan, assigned and set over the trust com- 
pany certain land contracts and other securities and also gave real 
estate mortgage, known here the twelve thousand dollar mortgage, 
other lands owned him. This contract expressly provided for 
the payment interest per annum, payable semi-annually, upon 
the entire $25,000. 

$12,000 mortgage provided that Alf Crawford should pay 
cause paid all taxes and assessments whatever nature ‘which 
have been may levied upon the lands and premises above de- 
scribed upon account the mortgage interest the said sec- 
ond party.’ The payment this $12,000 note was also guaranteed 
writing the defendant Crawford. 

July 1923, time when the principal the $25,000 loan 
had been, Alf Crawford, paid down $20,000 change was 
made the security for the $8,000 not secured the $12,000 note 
and mortgage; and the trust company then took the two $4,000 mort- 
gages the place the securities, other than the $12,000 theretofore 
held it. 

two cases have been tried together. Alf Crawford, 
his defense, claims the original contract was usurious and that 
entitled have all payments made credited upon the principal 
the debt and that plaintiff can recover interest whatever. 

only question left for determination the court whether 
not the transaction any portion tainted with usury, and 
so, what extent, and where the payments made should applied. 
undisputed that $60, the amount the tax the $12,000 mort- 
gage, was retained the trust company addition the exaction 
the highest rate interest allowed the statute; but counsel for 
plaintiff contend that the parties, under our present tax laws, may 
lawfully contract for the payment the mortgagor the tax the 
mortgage addition interest 7%. (The record discloses that, the 
mortgagor deducted from the mortgage loan $69 ‘to reserved the 
Union Trust Company for payment mortgage taxes, revenue stamps, 
recording charges and the like and suitable accounting made 

well settled that agreement pay the highest rate 
interest allowed law and also taxes the interest the mort- 
gage(e) usurious. Stack Detour Lumber Co., 151 Mich. 21, 114 
Wilson, 176 Mich. 185, 142 553. 

also well settled that under our present tax law the duty 
the mortgagee and not the mortgagor pay the mortgage tax. 
Macdonald Betts, 246 Mich. 585, 225 Lippmann Feathers- 
ton, 247 Mich. 153, 225 489; Prestage Hanley, 259 Mich. 97, 
242 851. 
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therefore follows, that the agreement under which this $60 tax 
was charged back Crawford out the proceeds the original 
$25,000 loan was usurious its inception and all payments made the 
$12,000 must credited the principal. 

the contract purged usury the $8,000 the giving 
the two mortgages place the other collateral? 

seems the rule that the general principle determining 
when indebtedness infected with usury deemed disinfected 
that the tainted obligation is, with full knowledge and consent 
the borrower finally canceled abandoned, and new obligation, con- 
taining part the usury, executed legal form, and supported 
solely the moral obligation resting upon the borrower pay the 
money actually received with legal interest thereon, such new obliga- 
tion valid and enforcible. But long the original usurious ob- 
ligation continues exist, based upon consideration which usury 
inheres, the taint usury persists whatever the form which the 
subsequent dealings the parties may cause assume, and even 
though new parties may have been introduced, the borrower allowed 
assume different relation the security affected with usury. 
State Bank Dow, 212 Mich. 521, 180 601, 1233. 

well settled that the defense usury personal one and 
may waived and that where party voluntarily pays usurious in- 
terest will not permitted recover back; but substituting new 
paper, with usury added, for the old paper not sufficient, nor can the 
taking new mortgage upon other property evade the 
usury laws. Gardner Matteson, Mich. 200. 

our statute the entire interest forfeited usurious con- 
tracts and the courts apply all payments interest, though made 
such, upon the principal debt. Fretz Murray, 118 Mich. 302, 
495; Estey Building Loan Ass’n, 131 Mich. 502, 
753; Continental Nat. Bank Fleming, 170 Mich. 624, 134 656; 
Gladwin State Bank Dow, supra. 

the Fleming Case, supra, Mr. Justice Stone, speaking for 
majority the court, said: ‘It also the rule this state that, the 
transactions account which the indebtedness was incurred were 
tainted with usury, its effect cannot avoided taking other paper 
security for the indebtedness, including the usurious charge.’ 

$25,000 loan from its inception the time the filing 
the bills these cases has been treated all the parties single 
transaction, although $12,000 was secured originally one way 
and the other $13,000 another way. Later $8,000 the $13,000 was 
secured the two $4,000 mortgages, but that time independent 
different contract was made which, under the authorities would purge 
the original contract usury. That being so, the defendant Alf 
Crawford is, under the authorities, entitled have all payments credited 
upon the principal the original loan, whether the same were paid 
interest principal.’’ 


This not noted the opinion the circuit judge: Plaintiff con- 
tends that defendant Alf Crawford estopped from asserting usury. 


claimed such estoppel arises from the fact that Mr. Crawford 
some one his behalf provided ‘‘Gratiot County mortgage 
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used incident the $12,000 loan. The provision that the mortgagor 
should pay all taxes assessments ‘‘on account the mortgage 
interest the second party’’ was contained this form. Appellant’s 
contention indicated the following quoted from its brief: 
Mr. Crawford presented the Gratiot County mortgage form Union 
Trust Company expected that the Company would rely thereon. 
The company did rely thereon and loaned $12,000.00 the mortgagor, 
Alf Crawford, result thereof. his conduct defendant, Alf 
Crawford, has closed the ears equity his plea that relieved 
from the necessity paying interest the $12,000.00 obligation for 
upwards thirteen years, under the guise usury. must abide 
the results his own conduct.’’ 

effect appellant’s contention that because the usurious pro- 
vision was instrument provided the mortgagor, estopped 
from taking advantage such usurious provision. think the con- 
tention cannot sustained. Certainly financial institution the 
character the Union Trust Company must presumed know the 
law usury. would going too far hold that merely because 
its debtor prepared promissory note evidencing usurious loan 
mortgage under like circumstances would thereby barred from 
asserting the defense usury and the trust company enabled avoid 
the statutory provisions pertaining usury. 

Careful review the record appeal satisfies that the trial 
judge correctly disposed the case the court. 

The decree entered therein affirmed, with costs appellee. 


DIRECTOR ESTOPPED DENY LIABILITY 
INDORSER 


Day Night National Bank Polley, Court Appeals Kentucky, 
Rep. (2d) 351 


national bank director was member the examining com- 
mittee which went over the affairs the bank and reported the 
Comptroller that all the notes held the bank ‘‘were good and 
One the notes held the bank was one which 
his name appeared indorser. The two other parties the note 
were both insolvent. When was sued the note, pleaded 
est meaning that denied that the indorsement 
the note was his genuine signature and pleaded that, while 
was member the examining committee, took active part 
their work and that had actual knowledge the existence 
the note question. was held that was estopped deny his 
liability. From his report the Comptroller, must have known 
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his indorsement the note and, knowing that the other two 
signers were insolvent, must have known that was his signa- 
ture which made the note ‘‘good and 


Action the Day Night National Bank Pikeville against 
Polley and others. From judgment dismissing the petition 
against named defendant, plaintiff appeals. 
Reversed. 
Andrew Auxier, Pikeville, for appellant. 
Stratton Stephenson, Pikeville, for appellee. 


DRURY, C.—The Day Night National Bank Pikeville, Ky., 
has appealed from judgment dismissing its petition against 
Polley. 

January 10, 1932, this bank sued May, Polley, and 
Polley upon note for $2,222.22, dated April 22, 1924, then 
and Polley, and them transferred and assigned it. The 
bank acknowledged receipt interest thereon April 22, 1926, and 
some small payments thereon, subject which sought judgment 
against these defendants. 

Judgment default went against May and Polley, 
both whom the proof shows are now insolvent. 

Polley pleaded non est factum, and the bank pleaded was 
estopped assert rely upon such plea because had been from 
January 10, 1922, until 1926 one its directors, and knew said note 
which was renewal similar note first executed June 22, 1923, 
the same form now, and that the note sued the last several 
renewals said original note, the same form, and each and all 
thereof the name Polley appeared indorser, and that 
assisted examining and reporting the notes owned and held 
the bank, including this one, with full knowledge his name appeared 
thereon, and that 1925 was member examining committee 
that went over the affairs the bank, and that among many other 
things was reported said committee the Comptroller the 
Currency that said committee, including said defendant, had examined 
the notes then owned and held said bank; had found them 
balance with the general ledger the bank, and that all said notes, 
the note sued herein, were good and collectable. 

this Polley responded saying his name appeared 
none these notes but the one sued on, and that, while admits 
was member this examining committee, denied that member 
said committee actively participated the duties thereof, in- 
those above stated with reference all any the notes 
owed held said bank, including the notes heretofore mentioned 
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denied that assisted examining reporting with full any 
knowledge all the notes held owned plaintiff, that had 
full knowledge director, stockholder, member said com- 
mittee; and denied that his name appeared each said notes 
renewals thereof indorser. 

The proof showed Polley had not attended any meeting 
the directors after June 22, 1923, and says first heard this 
note 1924, when the Polley Coal Company became 
insolvent. Defendant relies upon this provision the Ky. Stats.: 
Where signature forged made without the 
authority the person whose signature purports be, wholly 
inoperative, and right retain the instrument, give dis- 
therefor, enforce payment thereof against any party 
thereto, can acquired through under such signature, unless the 
party against whom sought such right precluded 
from setting the forgery want 

The word ‘‘preclude’’ there used synonymous with estop. 
See Baskett Ohio Valley Banking Trust Co., 214 Ky. 41, 
1022. fail find anything said done Mr. Polley that induced 
this bank change its position any way, nor shown that this 
bank was insolvent and Mr. Polley knowingly allowed this note 
remain there and help the bank make appearance solvency, 
was done the case Denny Fisher, 238 Ky. 127, (2d) 
864, conclude Mr. Polley was not estopped plead non est 
factum, but shown Mr. Polley was member the examining 
committee that January 13, 1925, made and signed rather detailed 
report the Comptroller the concerning this bank 
which this appears: also run the notes and found them 
balance with the general ledger the bank, amount $428,778.66. 
Past Due paper $28,590.00. Amount the hands attorney for col- 
lection $9,604.10. believe this paper all good and collectable. 
did not find any erasures any incorrect entries. the examining 
committee believe the bank solvent, and make this report and 
believe true the best our knowledge and belief. 


May 
Polley 


Mr. Polley did what says that report, then saw the entry 
the discount ledger showing the maker all notes and all indorsers 
the evidence shows; hence saw his name indorser this one. 
cannot say did not. knew then that his son, Polley, and 
his son-in-law, May, were insolvent, and that, this note were 
collectable, his name made so. Having said then that believed all 
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this paper was good and collectable, that was admission his 
liability this note, and that the signing his name this note was 
done with his authority. 

With that report evidence, the bank had established such 
admission Mr. Polley entitled have its case submitted 
the jury, and the court erred directing verdict for Mr. Polley. 

Judgment reversed. 

Whole court sitting. 


NOTE SIGNED DIRECTOR RESTORE 
BANK’S CAPITAL 


Heath Turner, Special Deputy Banking and Securities Commissioner, 


capital becoming impaired, the defendant, director 
and stockholder the bank, signed note for $1,000 payable 
the bank, along with other officers and directors the bank. 
action the note the banking commissioner, was held that 
the defendant could not avoid defer payment the ground that 
the bank had made agreement with him, which agreement was 
spread the minute book the bank, the effect that would 
not required pay the note until the bank’s surplus, undivided 
profits, capital and stockholders’ double liability, had been exhausted. 
appeared that the notes given the different officers and di- 
rectors had been listed assets reports filed the bank over 
period about three years, which enabled bank hold itself 
out being solvent during that time. The agreement, the court 
said, could not ‘‘operate thwart and nullify the policy the law 
the prejudice the creditors and 


Consolidated actions Wirt Turner, Special Deputy Banking 
and Securities Commissioner and agent for liquidation the People’s 
Bank Sulphur, against Heath and others. Judgment for plain- 
defendants appeal. 

Affirmed. 

Kavanaugh, Louisville, for appellants. 

Wirt Turner, New Castle, for appellee. 


CREAL, April 25, 1933, the People’s Bank Sulphur, Ky., 


state banking institution, was, order its board directors, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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closed, and its affairs placed the hands the banking and secu- 
rities commissioner the state Kentucky. Thereafter, Wirt 
Turner was duly appointed and qualified special deputy banking 
commissioner and liquidating agent liquidate the bank, and such 
instituted action against Heath, seeking recover promis- 
sory note for $1,000 dated May 26, 1932, which the latter executed and 
delivered the bank, the note bearing interest after maturity. 

answer, defendant admitted the execution the note and that 
part thereof had been paid. second paragraph alleged 
that about May 26, 1930, the banking and securities commissioner 
notified the bank depreciation its funds and the impairment 
its capital stock; that, order maintain the capital stock unim- 
paired, defendant, without receiving any value and for the purpose 
lending his name the bank, executed note for the principal sum 
$1,000 and delivered same the bank about August Sep- 
tember, 1930; that the note was subsequently renewed May 26, 
1931, and again May 26, 1932; that executed the original and 
subsequent renewals the bank solely accommodation with- 
out receiving any value benefit from the bank. third paragraph 
further alleged that about June 17, 1930, and before delivery 
the original note the bank, was agreed and understood de- 
fendant and the bank that, case voluntary involuntary liquida- 
tion the bank its closing, there would requirement 
defendant pay the note until the bank’s surplus, undivided profits, 
stock, and double liability had been first exhausted, and that 
upon the renewal the note that agreement and understanding was 
renewed and reaffirmed between the parties; and that the agreement 
was reduced writing and spread upon the minute book the bank 
special meeting its board directors held June 1932. 
further alleged that time prior the institution this action, 
any time mentioned the pleading, had the bank’s surplus, 
undivided profits, capital stock, double liability assessment been 
exhausted, and that suit had been instituted the banking com- 
missioner his deputy charge the bank against the stockholders 
the bank collect assess any double liability against the stock- 
holders. 

reply, plaintiff alleged that May 26, 1930, and prior and 
thereafter until was closed, defendant was director and stockholder 
the bank; that, the time the execution the original note, the 
banking commissioner had demanded that the capital structure the 
bank made whole because had become impaired reason 
depreciation and loss assets, and threatened close the bank 
unless the officers and stockholders would put sufficient funds the 
institution bring its capital stock par; that defendant, being 

owner stock and believing that would have pay double liability 
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and would lose the stock owned the bank should closed, to- 
gether with other officers, stockholders, and directors the bank, 
executed and delivered the notes the bank used assets 
the institution, thereby preventing from closing; that the original 
notes and the renewals thereof were placed the bank assets and 
reported the banking department such each annual report made 
the bank and each and every examination the bank made 
the banking commissioner; that, but for the execution the notes, 
the banking commissioner would have closed the bank the time they 
were executed. Plaintiff denied that the note was executed solely 
accommodation the bank without benefit value defend- 
ant, and alleged that defendant received the benefit keeping the bank 
open and giving the opportunity make good its losses; that the de- 
positors and other creditors the bank dealt and deposited funds with 
the faith and belief that defendant’s note and other notes executed 
the stockholders and directors were good and valid obligations 
the bank. Plaintiff further alleged that, after the execution the re- 
newals, the bank was closed upon demand the banking commissioner 
because the capital stock had become impaired with the notes sued 
part its assets, and that defendant with other directors and 
stockholders put cash and other securities used assets 
the bank amount sufficient make the impairment the 
capital stock, and thereupon the banking commissioner permitted the 
bank reopen for business. further alleged the reply that 
the liabilities the bank amount $71,000, and that not more than 
$60,000 could realized from its assets, including defendant’s note 
and the notes other officers and directors the bank, and including 
the undivided profits, stock, surplus, and double liability 
stockholders. 

rejoinder, defendant traversed the affirmative allegations 
the reply. 

The cause having been submitted demurrer the reply, 
was adjudged the court that the demurrer relate back and sus- 
tained the answer, and defendant was given time further 
plead. 

Thereafter, amended answer was filed reiterating the allegations 
the original answer the way and manner and the purpose for 
which the note and renewals were executed and the agreement and 
understanding relative thereto. was further alleged that 
about May 26, 1930, Denny, banking commissioner, notified 
the People’s Bank Sulphur alleged threatened depreciation 
the bond account the bank, and, order maintain unimpaired 
the bond account and without receiving any value and for the purpose 
lending his name the bank, executed the note and the renewals 
thereof and delivered same the bank; that, the time the original 
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note was executed and delivered, the capital stock the bank was 
unimpaired, and that had surplus account $10,000; that the 
banking commissioner time notified defendant any impair- 
ment the capital stock, and that, all times mentioned the plead- 
ing, the bank was, the best knowledge and belief defendant, 
solvent condition; that, prior the delivery the note sued on, the 
eashier the bank notified Denny, banking commissioner, the 
agreement between the bank and the defendant concerning the note, 
and that the banking commissioner agreed, permitted, and allowed the 
note executed and delivered the bank with the stipulation and 
condition evidenced the minute book the directors’ meeting held 
June 1930. That November 22, 1930, Short, bank examiner, 
letter notified the banking commissioner the note and the meet- 
ing the directors concerning it, and December 23, 1930, 
Dicken, the banking commissioner the state Kentucky, was present 
call meeting the board directors the bank and examined 
the notes previously described and approved, and ratified same 
with their attending conditions. 

The amended answer further set out the statute with respect 
the examinations the banks under the supervision the banking 
commissioner, and alleged that examinations were made from time 
time provided law until the bank was finally closed; that the 
succeeding banking commissioners, including Dorman, the present 
commissioner, caused the bank examined, and from the examination 
learned the notes and their conditions, and approved and ratified 
the renewals thereof; that the agreement entered into between 
Denny, the People’s Bank Sulphur, and defendant concerning the 
note and with its stipulation June 1930, ratified above de- 
seribed, provided that the note should not sued until all resources 
the bank were exhausted; that the resources the bank were not 
exhausted the time the institution this action, and that the 
institution this action invasion and dstruction the contractual 
and property rights defendant. 

agreement parties, separate actions plaintiff against 
Rowlett, Kirby Fewell, Stark, and Henry Norvelle notes for 
like amount given under the same terms and conditions and for the 
same purpose were consolidated with this action, and that the answer 
and other pleadings and the judgment and orders binding all 
parties the consolidated cases. 

demurrer the answer amended was sustained, and defend- 
ant declining further plead, the answer amended was dismissed, 
and was adjudged that plaintiff recover Heath and each 
the other defendants the consolidated actions the sum $1,000, 
with interest from May 26, 1933, and from that judgment this appeal 
prosecuted. 
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first argued counsel for appellants that the court should 
have sustained the demurrer appellee’s reply because failed 
deny material allegations the answer with respect (1) the agree- 
ment between the bank and the note makers made with the approval 
the commissioners and (2) the prematurity the action. 

The notes question, shown the pleadings, were executed 
make good impairment the bank’s the original 
answer alleged that the notes were executed make good im- 
pairment the bank’s capital, and the amended answer that they 
were executed make good impairment its bond account which 
amounts the same thing the bank’s assets including capital and 
surplus were thereby reduced such extent not sufficient 
meet all its liabilities. 

Notwithstanding banks are organized and operated individuals 
for private gain, they are sense public institutions, since they are 
depositories the money the country, and therefore are legitimate 
and proper subjects police regulation preserve and safeguard their 
solvency. Cartmell Commercial Bank Trust Co., 153 Ky. 798, 
156 1048; American Southern Nat. Bank Smith, 170 Ky. 512, 
186 482, Ann. Cas. 1918B, 959. The stock bank 
the nature trust fund for the protection and benefit its de- 
positors and therefore highly important that such fund 

Dorman, Banking Commissioner, Dell al., 245 Ky. 34, 
S.W.(2d) 892, one the cases cited counsel for appellants, 
said effect that, the performance his duties with relation 
insolvent banks directed statute, the banking commissioner must 
protect the interest the depositors. 

The Legislature, the exercise the police power the state, 
has, attempt safeguard the solvency banks organized under 
the state banking laws, enacted regulatory measures, included which 
the requirement that the bank submit periodical examination 
into the condition its affairs representatives the state banking 
department, and that its officers make periodical statements under oath 
setting forth detail its assets and liabilities that the public well 
the banking department may kept informed the condition 
such banks. required that these sworn statements published 
newspaper general circulation the community which the 
reporting bank engaged business. Because the notes executed 
Heath and other officers and directors, the bank was permitted 
continue business for nearly years and published reports hold 
itself out the public solvent. Regardless the equities between 
the other stockholders the bank and the makers the notes, and 
the effect the agreement between them, matter which un- 
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necessary for determine, the agreement could not and did not 
oprate thwart and nullify the policy the law the prejudice 
the creditors and depositors. They were entitled have the capital 
stock remain unimpaired, and was this end that the notes were 
executed. The fact that the banking commissioner may have approved 
the notes with knowledge the alleged agreement the condition 
upon which they were executed did not lend any effect the agree- 
ment far the interests the creditors and depositors are con- 
cerned. therefore follows that the alleged agreement unavailable 

That the action not premature and the liability not fixed until 
definitely ascertained that the depositors and will not 
paid full directly determined the case Elswick Sword 
al., 233 Ky. 648, 556, 557. 

further insisted counsel for appellants that the demurrer 
the answer amended should have been overruled because the 
plea consideration and the further plea that accommoda- 
tion note. number are cited support this proposition, 
and ordinarily such pleas are good demurrer, but not this 
instance. Appellant and others executing the notes involved were di- 
rectors, officers, and stockholders the bank, and said the Els- 
wick Case, supra: ‘‘There are certain obligations resting upon directors 
bank, which evidently these gentlemen appreciated when they re- 
stored the impairment the capital their bank. 

the time the original notes were executed, the makers who were 
stockholders the bank were faced with the threatened closing and 
liquidation the institution because impairment its capital with 
possibility, not only loss their investment, but also assess- 
ment double liability under the statute. consideration the 
forbearance the banking commissioner take such action, and 
order that the bank might enabled continue business and earn- 
ings appreciation its assets make good its losses least 
stay the day reckoning upon part the stockholders, the notes were 
executed. certainly would require further elaboration state- 
ment facts demonstrate that the notes were not without con- 
sideration, and that they were not fact accommodation notes. The 
recital the facts and circumstances attending the execution these 
notes appellants’ answer refutes these pleas. 

The case First National Bank’s Receiver Boreing’s Adm’x, 
173 Ky. 327, 190 1106, cited and relied counsel for ap- 
pellants, does not sustain his contention, since, pointed out that 
ease, the maker the notes did not gain any benefit nor did the bank 
lose anything its execution. 

Judgment affirmed. 
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MONEY DEPOSITED FOR TRANSMISSION 
PREFERRED CLAIM CLOSING BANK 


Riverton State Bank, Madden Wilde, Supreme Court 
Wyoming, Pac. Rep. (2d) 603 


Where check deposited bank with instructions trans- 
mit the proceeds designated party and the bank fails after 
the money collected and before the money paid such party, 
the depositor entitled preferred claim against the bank, pay- 
able out any assets the bank into which the depositor’s money 
traced. This even though, the meantime, the bank 
has issued check, the depositor’s request, payable 
another bank, such check remaining outstanding the time the 
failure. 

this case the claimant deposited check the Riverton State 
Bank, Riverton, Wyoming, for collection, instructing the bank 
send $8,000 his sister-in-law another state. The bank col- 
lected the check but, before transmitted the money instructed, 
the claimant directed send the balance his account the 
Farmers’ Bank, Milton Junction, Wisconsin. The Riverton Bank 
issued its cashier’s check for this purpose but failed before the 
check was paid. was held, stated, that the depositor was 
preferred creditor. 

was further held that, under the Wyoming statute, Chap. 
74, 1931, 10-713 (the Bank Collection Code), the depositor was 
entitled preference payment irrespective whether the 
proceeds the check could traced into the hands the re- 
ceiver. 


Suit John Madden against Wilde, State Examiner, 
charge liquidation the Riverton State Bank, insolvent bank- 
ing corporation. From the judgment, defendant appeals. 

Affirmed. 

Ray Lee, Atty. Gen., Natwick, Deputy Atty. Gen., and 
Snow, Asst. Atty. Gen., for appellant. 

Riverton, for respondent. 


BLUME, J.—In this case the court rendered judgment declaring 
the claim John Madden, hereinafter referred the claimant, 
preferred claim against all the assets the Riverton State 
Bank, now the process liquidation. From this judgment the state 
examiner has appealed. allowed the claim general one, and 
contends that should not have been allowed preferred claim. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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The evidence shows: July 25, 1932, claimant had his pos- 
sesson check, apparently Wisconsin bank, for the sum 
668.10. that day he, company with Mrs. Burke, went the 
Riverton Bank and interviewed Mr. the the bank. 
The claimant wanted use part the money, and after the cashier 
had, telegram, found out that the check was good, was agreed 
that the claimant might use the sum $1,668.10 immediately and 
check against it. The Wisconsin check was sent through the 
regular channels and collected, and the cashier agreed send the 
balance the sum, namely, $8,000, claimant’s sister-in-law Wis- 
consin. The check was accordingly deposited. The deposit slip was 
written out the cashier. was for the sum $9,668.10, and con- 
tains the statement: ‘‘In receiving items for deposit collection, the 
bank acts only depositor’s collecting the books the 
bank, the claimant was given credit for the total amount deposit, 
namely, $9,668.10. the same time the gave claimant 
blank check book. The latter drew checks against the deposit, six 
all, the total sum $1,660.93, leaving the above sum $1,668.10 
only the sum $7.17. All the checks were issued and paid July 25, 
1932. August thereafter claimant sent telegram from Milton 
Junction, Wis., the Riverton State Bank, reading: ‘‘Please send 
balance account care Farmers Bank Milton Junction Wiscon- 
August 1932, the Riverton Bank issued its cashier’s check 
for $8,007.15. This check was deposited the Farmers’ Bank few 
days thereafter, sent through the mails for collection, but was not 
paid, because the Riverton Bank closed its doors August 20, 1932. 


The Attorney General, behalf the state bank examiner, 
contends that there substantial evidence support the finding 
that the claimant should have preferred claim, for the reason that 
the evidence clearly indicates that, when claimant deposited his Wis- 
check, the relation creditor and debtor arose between him 
and the bank. What the relation herein was, both before well 
after the Wisconsin check was collected, depends upon the intention 
the parties. 633; Hudson State (Del. Sup.) 156 
Bank, 177 La. 659, 148 So. 909; Brennan Holden (D. C.) Supp. 
285, 288. The Attorney General has overlooked the deposit slip which 
states the relation that principal and agent. And, while such 
statement not necessarily conclusive, material evidence such 
intention. Brennan Holden, supra; King Bowling Green Trust 
Co., 145 App. Div. 398, 129 977. That intention must, 
course, held modified herein the extent $1,668.10. Claim- 
ant and Mrs. Burke both testified that the bank was act only col- 
lecting agent far the sum $8,000 was concerned, and this 
amount, when collected, was sent Wisconsin. The stubs 
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the check book given claimant show that was check against only 
the sum $1,668.10. The stub the first check was filled out 
the cashier, according the testimony Mrs. Burke, and Mrs. 
Burke, according the testimony the claimant himself. This stub 
indicates that was changed, and that claimant, instead having 
checking account only $1,668.10, had checking account for the 
total amount the Wisconsin check, namely the sum $9,668.10, 
thus indicating that the relation debtor and creditor arose the 
whole amount. But even accept true, the Attorney Gen- 
eral contends should do, that Mrs. Burke, instead the cashier, 
filled out the first stub, this would not change the situation, for the 
evidence uncontradicted that the cashier filled out the stub the 
check, and that shows changes, but was filled out the basis 
the contention that the claimant had checking account only 
claimed, namely, for the sum $1,668.10. The foregoing evidence 
was sufficient, think, warranting the court holding that the 
relation the bank, both before well after the Wisconsin check 
was collected, was that agency. not think that the telegram 
sent claimant, and hereinbefore set out, negatives that relation. 
mentions ‘‘my But that does not, think, necessarily 
postulate the existence the relation debtor particularly 
view the positive and uncontradicted testimony tending show 
the contrary. 

The Attorney General, sustain the contention that the relation 
debtor and creditor existed the case bar, has cited the 
case parte Sanders, 168 323, 167 154. that case 
depositor bank drew check against his deposit, and exchange 
requested cash the sum $100 and draft definite bank. 
was held that the relation creditor and debtor further, that 
view the fact that the assets the bank were not augmented, 
could have preferred claim upon insolvency the bank. 
Two the justices dissented. The case distinguishable from the 
case bar: (1) There can question that the assets the River- 
ton bank were augmented when received and cashed the Wisconsin 
check delivered the plaintiff; (2) the claimant this case was 
not depositor the bank until the check question was deposited 
and (3) did not request draft check any particular bank 
payment the collection which was made. The fact that the 
claimant became creditor part the deposit cannot, logically, 
made conclusive the fact that became such the proceeds 
the whole check deposited for collection. doubtless circum- 
stance determining the relation the whole deposit, but that 
all. cannot said controlling the face evidence which 
establishes the relation principal and agent part the deposit. 

Inasmuch, then, the Riverton Bank must held have acted 
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fiduciary capacity, namely, agent for the claimant, follows 
that, under the holding this court State Foster, Wyo. 199, 
Wyo. 484, 470; Lusk Development Co. Ginther, Wyo. 294, 
232 518, and Vermont Loan Trust Co. First National Bank, 
Wyo. 216, 260 534, the claimant herein must held have 
preferred claim, least against the fund money hand the 
time the insolvency the bank and against any other property into 
which the claimant’s money can traced. the Ginther Case this 
court held that send worthless draft instead the money could 
not considered payment and did not prevent the application 
the rule. See, also, Yale Law Jr. 684, note the case bar, 
the Riverton Bank sent cashier’s check, instead draft. check 
that character ordinarily, course, evidences the relation 
and debtor. But clear that this case was not ac- 
cepted claimant creditor, but that was used only means 
obtain the money which was entitled. Under such 
such check cannot regarded different from draft. Jeffer- 
son Standard Life Ins. Co. Wisdom (C. A.) (2d) 565; 
the Matter International Milling Co. (International Milling 
Co. Broderick), 259 77, 181 54; see Note 
71; Central Trust Co. Bank, 109 Va. 119, 153 
145. Even if, however, are mistaken this, the act 1931 here- 
inafter cited provides for preference case that kind. The 
validity that act not attacked. 


The main question herein whether not the claim must 
traced into specific fund, accordance with our previous de- 
cisions. have herein doubt that the Legislature has 
the power classify deposits, provided the classification reason- 
able, and declare some the deposits preferred over others, 
dispense with the rule tracing. 1103; Witt Bank, 166 
Neb. 109, 239 646. Counsel for the claimant contend that chap- 
ter 141, Sess. 1929, embodied the Revised Statutes 1931 
sections 10-530 10-533, dispenses with that rule. The Attorney Gen- 
eral contends that, does, which claims not true, then un- 
constitutional. Section that act (Rev. St. 1931, 10-532), which, 
claimed, applies case like that bar, reads follows: 
drafts other negotiable instruments issued any collect- 
ing bank trust company exchange for notes, bonds, interest cou- 
pons, warrants, other evidences indebtedness deposited with 
forwarded such bank trust company for collection and payment 
the makers thereof other parties liable thereon, shall entitled 
preferred payment upon the insolvency such bank trust com- 
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The ground urged for the unconstitutionality that the statute 
purports create preferred claims even those cases which the 
checks, drafts, deposited for collection may prove worth- 
less. not think that the statute bears that construction. the 
securites deposited for collection are worthless, claim can arise 
favor depositor even general creditor. Such claim can, gen- 
erally speaking least, coextensive only with the value the se- 
curities deposited. When, accordingly, the statute refers preferred 
claims, necessarily, think, postulates the existence valid 
claim. may, however, that the statute, intends dispense 
with the rule tracing, could said unconstitutional the 
ground that gives preferred claim only when the bank gives 
check draft other negotiable instrument exchange for the se- 
forwarding bank frequently gives only receipt, and the statute does 
not give preferred claim when that only, nonnegotiable instru- 
ment, receipt, given exchange. 

Our statute was apparently taken from chapter 63, 179, Sess. 
Laws Colorado 1925. act similar import, but differently framed, 
was passed Utah 1927, 49, Sess. Laws Utah 1927. See, also, 
Harvard Law Reviews 43, 311, note 25. These statutes, far 
are aware, have not been passed the Supreme Courts the re- 
spective states. South Carolina, too, adopted law the same sub- 
ject. No. 202, Sess. Laws 1927 (35 St. Large 369). The 
act was declared unconstitutional, because, among other things, dis- 
criminates against ‘‘corporations, partnerships, and individuals send- 
ing their drafts direct bank for parte Wachovia 
Bank Trust Co., 160 104, 158 214, 216. The act was 
amended 1930 (36 St. Large, 1368 seq.), and the discrimina- 
tory provisions were eliminated. That was upheld. Witt Bank, 

not necessary, however, determine the meaning the act 
1929 its constitutionality, construed dispensing with the 
rule tracing, for the reason that later appears cover the case 
bar, and which the Legislature has gone, cases covered thereby, 
much beyond the rule heretofore recognized this court. That 
chapter the Session Laws 1931, now embodied sections 10-701 
Rev. St. 1931. The act the proposed statute drafted 


1928 the American Bankers’ Association, known the Bank Col- 


lecting Code. had been adopted the end 1931 states. 
Yale Law Journal, 479; Harvard Law Review, 307; State 
Kingston (Wis.) 254 126. The act has not, for some reason, 
been mentioned the brief the Attorney General, and its validity 
has not been attacked. Section that act (section 10-702, Rev. St. 
1931) provides that the bank which receives item for collection 
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agent for collection, and the agency shall continue though ‘‘such 
bank allows any revocable credit for item withdrawn.’’ 
tion the act (section 10-713, Rev. St. 1931) provides for prefer- 
ence claims for collection items. Subdivision deals with banks 
which item has been sent for collection. Unless such item has been 
paid for money credit’’ has been given, 
lien all assets the bank, the latter becomes insolvent, and the 
proceeds need not traced into particular fund. Subdivision 
deals with forwarding banks, such was the Riverton Bank the 
case bar, and follows: ‘‘Where agent collecting bank other 
than the drawee payor shall fail closed for business above, 
after having received any form the proceeds item items 
entrusted for collection, but without such item items having 
been paid remitted for either money unconditional 
given its books the books any other bank which has 
been requested accepted constitute such failed collecting 
other bank debtor therefor, the assets such agent collecting bank 
which has failed been closed for business above shall im- 
pressed with trust favor the owner owners such item 
items for the amount such proceeds and such owner owners shall 
entitled preferred claim upon such assets, irrespective whether 
the fund representing such item items can traced and identified 
part such assets has been intermingled with converted into 
other assets such failed 

This subdivision has been considered two cases. State Wis- 
consin Kingston, supra; Denkichi Tsuji Moody, 173 Wash. 376, 
P.(2d) 403 both cases was held that, item deposited 
bank for collection and and the depositing bank becomes in- 
solvent after the collection has been made, but before unconditional 
credit has been given the depositor, the item entitled preference 
accordance with the provisions the statute. the case bar 
the item, the extent $8,000, was deposited for collection, but not 
for credit, and hence the result reached the cases cited should apply 
with full force. The collection item was not ‘‘paid remitted for’’ 
money, accordance wth the subdivision above quoted. un- 
credit could not given the claimant the books 
the bank unless, the statute provides, was requested accepted 
him constitute the bank his debtor. Hall, Inc., 
Farmers’ Trust Savings Bank, 177 La. 659, 148 So. 909. And, 
heretofore shown, the uncontradicted evidence this case negatives the 
fact that unconditional credit the sense just mentioned was 
authorized the claimant. apparent, accordingly, that the claim 
filed herein comes within the terms the statute. Under the specific 
provisions thereof, the money need not traced into specific fund, 
but the owner given lien all the assets the bank. 
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cannot, accordingly, see any escape from the conclusion that the judg- 
ment the trial court should affirmed. ordered. 
Affirmed. 


BANK LIABLE CASHING COUNTY 
WARRANTS 


State Citizens’ National Bank, Appellate Court Indiana, 193 
Rep. 389 


bank, not being legally designated depository town- 
ship, which cashes county warrants for the township trustee, the 
trustee absconding with the proceeds, will liable the county for 
the amount the warrants. bank should know that the 
duty county trustee deposit such warrants the county’s 
legal depository for collection trust funds the name the 


Action the State, for the Use the Walkerton-Lincoln Town- 
ship Consolidated Schools, substituted for the Lincoln School Town- 


ship St. Joseph County, against the Citizens’ National Bank 
South Bend. From adverse judgment, plaintiff appeals. 

Reversed, with directions. 

Henry Dowling, Indianapolis, and Roy Sheneman, Walker- 
ton, for appellant. 

Shively Arnold, South Bend, for appellee. 


WOOD, J.—This the second appeal this case. See State 
rel. Citizens’ National Bank (1930) Ind. App. 106, 170 346. 
was action recover from the appellee the proceeds ten war- 
rants issued Lincoln school township, St. Joseph county, Ind., which 
appellee paid the then duly elected, qualified, and acting trustee 
Lincoln civil township, said county and state, under circumstances 
hereafter set out, who misappropriated the funds received from said 
warrants his own use. 

the original amended complaint, presented this court for its 
consideration upon the first appeal this case, the appellant sought 
recover the proceeds the respective warrants upon two separate 
theories. The first theory was that appellee, with knowledge, reason- 
able means knowledge, that Place, the trustee, was attempting 
embezzle township funds cashing the warrants appellee bank, 
aided him the misappropriation the funds receiving the war- 
rants and delivering him cash therefor. The second theory was that 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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title the respective warrants vested Lincoln school township 
soon they were received Place trustee, that the title the 
township said warrants had never been lawfully divested, and that 
appellee receiving and collecting the checks was liable for con- 
version. 

The lower court sustained demurrer each paragraph this 
complaint for insufficiency facts. Upon appeal this court here- 
tofore suggested, the ruling the lower court was reversed, and the 
cause remanded for further proceedings. 

The appellant then filed additional paragraphs complaint for 
recovery the proceeds each the warrants upon third theory, 
viz., that appellee, participating with Place plan which was 
bound know was violation his official duty, means which 
the funds the township had become lost, had made itself trustee 
maleficio each warrant, and was liable therefor appellant 
fiduciary capacity. 

its opinion the first appeal, this court set out detail the 
the amended complaint embracing the first two theories 
upon which appellant sought recovery above indicated. For the 
sake brevity, will not include them this opinion. 

The additional paragraphs complaint seeking recovery upon the 
third theory above indicated, reference, incorporated therein 
substantial portion these paragraphs seeking recovery upon the 
first theory herein indicated, and alleged, addition thereto, that, 
violation his official duty, the trustee indorsed and presented the 
warrant appellee, requested and received the cash therefor; that 
appellee was not designated public depository any the funds 
either school civil townships, nor was authorized 
law receive deposit said warrant for said township; that, when 
appellee cashed the warrant, knew that was not the individual 
property the trustee, but constituted part the trust funds 
Lincoln school township, his hands trustee, and that the trustee 
was not entitled any the proceeds said warrant his in- 
dividual capacity; that, when appellee cashed said warrant and de- 
livered the proceeds thereof the trustee, appellee knew, had 
reasonable means and opportunity knowing, that said trustee, under 
the depository law Indiana, should have deposited said warrant 
the regularly designated public depository funds for Lincoln school 
township, and should deposit such funds with its bank; that ap- 
pellee knew, had reasonable means for knowing, that the trustee, 
neither trustee nor individually, had any right indorse transfer 
said warrant appellee have same cashed, sell same ap- 
pellee; that the funds received said trustee had been misappro- 
priated his own use; that said warrant was drawn upon solvent 
drawee, and appellee had received and appropriated the proceeds 
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thereof its own use and benefit; that, reason the facts afore- 
said, appellee became trustee maleficio said warrant property 
appellant. 

demurrer for insufficiency facts addressed each the ten 
additional paragraphs complaint was overruled, and appellee filed 
answer general denial each paragraph the complaint. 

The cause was tried the court. the request the parties, 
found the facts specially, and stated its conclusion law thereon, 
which the appellant duly excepted. The appellant filed motion 
for new trial. This was overruled. Appellant appeals, assigning 
these two rulings the trial court errors for reversal. 

appears from the special finding facts that the appellee was 
national bank conducting general banking business the city 
South Bend, Ind. That the trustee question was elected November 
1922, trustee Lincoln township, St. Joseph county, Ind., and 
acted that capacity from January 1923, until about July 1925, 
when absconded, which time was defaulter amount 
excess $6,000 the funds Lincoln school township (of which 
was trustee officio). January 1923, and January 1925, re- 
spectively, State Bank Walkerton and Farmers’ State Bank, both 
located Walkerton, Lincoln township, St. Joseph county, Ind., were 
properly designated and qualified public depositories for all the 
funds Lincoln civil and school township, and were the only de- 
positories designated and qualified receive such funds from Decem- 
ber 1923, and April 25, 1925. The trustee the per- 
formance his official duties trustee Lincoln school township 
received behalf said township its property ten vouchers from 
different sources, amounting the aggregate the sum $5,067.68. 
Four the warrants were issued trustees neighboring townships 
against the depository their funds, for the payment transfers 
school children. Six these warrants were issued the county 
auditor against depositories its funds payment distribution 
school funds. Each these warrants was received the trustee 
the property the school township, and not his individual property, 
and each warrant was worth the full face amount thereof. Shortly 
after receiving each the respective warrants, the trustee indorsed 
and delivered them the appellee, and paid him for the amount 
each called for. The warrant dated December 10, 1923, was payable 
‘‘Ira and was indorsed ‘‘Ira Place’’; the warrant dated 
January 19, 1924, was payable ‘‘Trustee Lincoln Township,’’ and 
was indorsed ‘‘Ira Place, Trustee’’; the warrant dated July 21, 
1924, was payable ‘‘Trustee Lincoln Township,’’ and was indorsed 
Place, the warrant dated August 13, 1924, was 
payable ‘‘Ira and was indorsed ‘‘Ira Place’’; the 
warrant dated August 23, 1924, was payable ‘‘Ira Place, 
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Trustee’’; the special finding does not disclose how was indorsed; 
the warrant dated September 1924, was payable ‘‘I. Place, 
Trustee,’’ and was indorsed ‘‘I. warrants dated December 
1924, January 23, 1925, April and 25, 1925, were all payable 
Lincoln Township,’’ and were respectively indorsed 
Place Trustee,’’ ‘‘Ira Place Trustee Lincoln ‘‘Ira 
Place Trustee Lincoln and ‘‘Ira Place Trustee.’’ Three 
the warrants were drawn against the appellee depository 
public funds and were charged the respective funds against which 
they were drawn. The balance the warrants were forwarded 
appellee for collection from the respective drawers thereof, and the 
proceeds said warrants were paid appellee. The trustee mis- 
appropriated funds the school township between December 10, 1923, 
and April 25, 1925, the $5,067.68 being accomplished 
means indorsing the warrants above referred to, personally deliver- 
ing them indorsed appellee, obtaining for them the cash therefor, 
appropriating his own use and not depositing the public 
depository the school township, and the above amount was lost 
the township. Appellee was not depository for the funds 
Lincoln school township. That all the warrants were cashed 
appellee the regular course business. time when the appellee 
same did possess any knowledge any intention purpose 
the trustee appropriate the proceeds the checks his own use, 
otherwise misappropriate them, and did not know the mis- 
appropriation until after July 1925. That the several times when 
appellee received the warrants from the trustee did not have reason- 
able means and opportunity for knowing, nor could the exercise 
due diligence have known, that the trustee intended violate the 
depository laws the state Indiana himself obtaining all the cash 
proceeds the warrants, and appropriating them his own use, in- 
stead depositing them the proper designated public depositories 
his township. That Place was insolvent. That the appellee all 
times after collecting the funds the warrants had hand part 
its general assets cash amount equal to, excess of, the 
amount collected. 

Each the various theories appellant’s complaint seeks recovery 
from appellee because the unlawful, tortious conduct upon its part 
resulting appellant’s damage. 

The appellant insists that the court erred overruling its motion 
for new trial, for the reason that the decision the court not sus- 
tained sufficient evidence: First, because the evidence established 
that the appellee knew, had reasonable means opportunity 
knowing, that the trustee intended appropriate the proceeds the 
several warrants his own use; second, the evidence proved appellee 
guilty converting appellant’s property its own use; and, third, 
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because the evidence established that the appellee became trustee 
maleficio aiding the trustee violating the depository 
law and his duty trustee. 

interpret appellant’s contention, that all the facts and 
proved the evidence, together with all reasonable in- 
ferences drawn therefrom, when considered connection with 
the rules law applicable this case, with knowledge which rules 
law the appellee was chargable, made case entitling recovery, 
relying partly support this contention upon the opinion this 
court rendered the former appeal this cause. 

answer this contention, appellee insists that the statement con- 
tained said opinion, wit: ‘‘Each the warrants here involved 
showed its face that constituted part the trust funds Lincoln 
School Township. Appellee, being charged with knowledge the law, 
aforesaid, knew then that was Place’s duty take such warrants, 
and each them, without changing them into other funds, into 
cash, and without causing them lose their identity, one the 
other the depositories named, and deposit them for collection the 
trust funds the township, and the name the township. Place, 
such trustee, was but special agent the township, and clothed 
with very limited authority, and appellee, its peril, must know 
whether was acting within his which the appellant 
seems most rely, obiter. cannot agree with appellee’s conten- 
tion. One the primary purposes the passage the Public De- 
pository Law was the security funds and their protection 
against the devious methods and dishonest public officials. 

Were adopt appellee’s contention, would have the effect 
emasculating the Public Depository Law (Burns’ Ann. St. 1926, 12611 
seq.) and instead preventing, give legal sanction to, the very thing 
which happened this case, that township trustees could without 
restriction convert warrants issued their townships into cash, and 
embezzle the funds, thus subjecting the township loss with means 
recoupment, this manner accomplishing those reprehensible acts 
which the law was passed prevent. cannot give our approval 
such interpretation the act. When considered all its phases, 
connection with the fact that township trustee purely statutory 
officer, with only such power and authority the statute vests him, 
which very limited, the Public Depository Law not susceptible 
such construction. 

not think that the statement which the appellee complains, 
made this court its opinion, the former appeal this case, was 
obiter. think was proper interpretation the law and neces- 
sary complete and full determination the rights the parties 
then presented the court. adhere the principles announced 
that opinion. 
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What have already said disposes the other questions presented 
and discussed appellant its brief. The court erred overruling 
appellant’s motion for new trial and its conclusion law, and the 
judgment reversed. 

From examination the record, not perceive where the 
ends justice will subserved any manner new trial this 
case, the lower court ordered restate its conclusion law 
favor appellant, and render judgment accordance therewith. 


HOLDER BANK DRAFT PREFERRED 
CREDITOR UNDER STATUTE 


Bates, Superintendent Banking, Farmers’ Merchants’ Savings 
Bank Durant, Supreme Court Iowa, 257 Rep. 578 


bank depositor, desiring transfer her two accounts 
bank another town was told the cashier her bank that she 
have her deposits cash drafts. She drew check for 
the amount each deposit and received drafts for corresponding 
amounts. Before these drafts could collected, the bank failed. 
the time the bank had cash hand amount exceeding the 
amount the drafts. was held that she was preferred creditor 
under statute, Iowa Code, 1931, 9239, which provides that 
money paid the usual course business any bank, 
trust company for the purchase draft for the bona fide transfer 
funds shall preferred claim against the assets the bank 
trust 


Objections were filed the action the receiver allowing cer- 
tain claims depositors’ claims. The district court allowed them 
preferred claims. 

Affirmed. 

Edward O’Connor, Atty. Gen., Lehan Ryan, Asst. Atty. 
Gen., and Marion Hamiel, Tipton, for appellant. 
Lane Waterman, Davenport, for claimant appellee. 


ALBERT, J.—On July 23, 1931, the Farmers’ Merchants’ Sav- 
ings Bank Durant, Iowa, closed its doors, and July 31, 1931, 
Andrew, superintendent banking, was appointed receiver, and 
was later succeeded Bates such superintendent and re- 
ceiver. 

Amanda Alpen, her individual capacity and guardian 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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Arnold Alpen, minor, filed claims said receivership, which will 
later set out. The receiver classified such claims depositors’ 
claims. Objections were filed her, and, hearing, the district 
court allowed these claims preferred. From this ruling the dis- 
trict court the receiver appeals. 

The case submitted stipulation facts, the material part 
which that the claimant was depositor the aforesaid bank, 
carrying private deposit her own and one guardian said 
minor. about the 21st day July, 1931, the cashier said 
bank supposed have shot himself, and Amanda Alpen learned 
this fact the next day. Upon her return the farm she had under 
consideration the question whether not she should withdraw her 
funds and place the same elsewhere. discussing the matter with 
her brother, she decided transfer her funds Walcott, and also 
advised her take drafts instead getting the money cash, 
not take the chance and responsibility losing any money while 
transferring it. the 23d July, 1931, she went the banking 
office the aforesaid bank, and the afternoon that day she talked 
with the assistant cashier the bank and told him she wished with- 
draw both said accounts then deposit, and asked whether not 
would all right so. told her that would and that 
she could have her money. The claimant then asked whether not 
she could have drafts instead cash, and the cashier told her she 
could. She then signed checks for the deposits each said accounts, 
and the same was entered upon her passbooks, and two drafts were is- 
sued her, both bearing date July 23, 1931; her individual draft 
being for $4,127.04, drawn her favor, and the other being for the 
sum $5,769.80, drawn her favor guardian, both drafts being 
drawn the American Commercial Savings Bank Davenport. 
further stipulated that the said claimant purchased these drafts 
for the purpose transferring her funds from the aforesaid bank 
Durant the Trust Savings Bank Walcott, Iowa, and 
she deposited the said drafts the bank the same after- 
noon. These drafts were duly presented the American Commercial 
Savings Bank Davenport the following day and were dishonored 
because the drawer bank was closed the time. 

The Farmers’ Merchants’ Savings Bank, the close business 
July 23, 1931, had hand cash the sum $14,788.02, and 
eredit with the American Commercial Savings Bank Davenport 
the sum $96,601.17. The bank continued business during said 
day July 23, 1931, but failed open the morning July 24. 
The claimant had knowledge the solvency insolvency the 
Durant bank the time she purchased said drafts, and member 
her family was connected with the bank any capacity, and she had 
knowledge that the bank would closed the following day 
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that the drafts would not paid when presented. The court, its 
judgment entry, included the following: ‘‘The Court specially finds 
that was the intention the claimants, Amanda Alpen 
and Guardian, use the drafts question for the bona fide transfer 
funds the bank the acts the claimant the instant 
ease leave room for doubt but that her intention was effect 
immediate transfer the cash she could have drawn Durant the 
bank and that she actually did the same afternoon take 
the drafts and did deposit them 

The this whole case lies the application section 11, 
30, the Acts the Forty-Third General Assembly, amended 
chapter 202 the Acts the Forty-Fourth General Assembly (sec- 
tion Code 1931), follows: draft drawn and issued 
any bank trust company prior its failure closing and given 
payment clearings and any money paid the usual course 
business any bank, trust company for the purchase draft 
for the bona fide transfer funds shall preferred claim against 
the assets the bank trust 

with the latter provision said law that are concerned. 

The bulk appellant’s argument devoted interpretation 
the phrase ‘‘any money paid.’’ heretofore shown, these drafts 
were procured Amanda Alpen’s drawing checks her respective 
deposits the Durant bank and taking the drafts controversy 
therefor. Appellant argues strenuously that this transaction does not 
come within the provisions the aforesaid law because the drafts were 
not procured money paid the usual course business. 

had review our numerous this question 
the case Andrew Farmers’ Merchants’ Savings Bank, 215 Iowa, 
1336, loc. cit. 1345, 245 226, 230. there reviewed all our 
previous holdings, and said: will thus noted that each 
the three cited cases, the bank had sufficient money cash hand 
with which pay the obligation had money been demanded. And 
quite properly held that the law does not require the doing idle 
useless things. But have situation quite different the instant 
ease. will noted from the statement facts, conclusively 
established that the bank did not have the cash money the time 
the issuance the draft pay the checks had money been de- 
manded. Therefore, the principle announced the foregoing cases 
any event, control the instant 

The doctrine here laid down summary previous decisions 
this court, starting with the case Messenger Carroll Trust Sav- 
ings Bank, 193 Iowa, 608, 187 545, which held that, where 
the bank had sight draft the Swaney Company, and presenting 
the same the Swaney Company drew check against its account 
the presenting bank, where the Swaney Company had sufficient funds 
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deposit meet the check, there was augmentation the assets 
the bank precisely the same manner the delivery currency 
would have effected. 

had occasion refer this same kind proposition the 
ease Leach Farmers’ Savings Bank, 204 Iowa, 1083, 216 
748, 679, where the county treasurer had money deposit 
said bank and issued check the city treasurer for said funds, 
which check was presented the bank and the city’s ac- 
there said cit. 1088 204 Iowa, 216 748, 750) 
therefore apparent that, had requested cash the 
county treasurer’s check, there was actual money the bank far 
excess that necessary meet the check. The law does not require 
the doing idle 

There are several other cases which touch upon this same proposi- 
tion, which are gathered together the aforesaid Andrew Farmers’ 
Merchants’ Savings Bank, 215 Iowa, 1336, 245 226. 

The tendency all our cases—in fact, the holdings thereof—is 
that, where one draws check against his the bank which 
does not exceed the amount his deposit, and takes draft therefor, 
and the bank has sufficient funds hand meet the check, the re- 
quirement the aforesaid statute met, and that paid 
for the draft within the meaning said statute. See, further, Andrew 
Helmer Gortner State Bank, 217 Iowa, 232, 251 860. There- 
fore, far this question concerned, the ruling the district court 
was right. 

further urged that the money was not withdrawn within the 
meaning the statute, with the bona fide intention transfer the 
same. The stipulation facts, however, shows that the court was right 
its conclusion that Amanda Alpen had, the time she drew the 
funds, bona fide intention transfer the same within the meaning 
the statute. The cases cited the appellant are all cases where the 
fact situation showed that there was bona fide intention transfer 
the funds, and hence have application. 

further contended that this statute limits the amount which 
the preferred creditor entitled the cash hand when the bank 
went into the hands receiver. think that this contention 
erroneous. are not dealing here with the general theory prefer- 
ence any way, dealing purely with the statutory provision, 
and this statute provides that the claim ‘‘shall preferred claim 
against the assets the and have disposition limit 
the application the statute. The casés Leach Farmers’ Savings 
Bank, 205 Iowa, 114, 213 414, 217 487, 801, 
and Leach Battle Creek Savings Bank, 205 Iowa, 971, 219 
59, were not decided under this particular statute; fact, the statute 
was passed and amended after the aforesaid cases were decided. 


i ‘ 
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find error the ruling the court allowing these claims 


preferred claims against the assets said bank. 
Affirmed. 


RIGHTS CERTIFIED CHECK HOLDER 


State State Bank Omaha, Supreme Court Nebraska, 257 
Rep. 527 


The holder certified check not preferred creditor upon 
the failure the drawee bank. 


Syllabus the Court 


certified check operates assignment funds the 
the drawer with the bank. Comp. St. 1929, 62-1606. Merely 
changing its its creditor does not augment the assets the 
bank. 

the absence special creating the relation 
trustee and beneficiary, the holder certified check creditor 
the certifying bank and holder exchange, and not the beneficiary 
trust. State Farmers’ Merchants’ Bank, 123 Neb. 358, 243 
87. 

Proceeding the State, the relation Sorensen, Attorney 
General, against the State Bank Omaha, wherein Luikart was 
appointed receiver, and wherein the First National Bank Omaha 
intervened. From judgment for the intervener, the receiver appeals. 

Judgment reversed, and cause remanded, with directions. 

Radke and Barlow Nye, both Lincoln, and Hanley O’Brien, 
Omaha, for appellant 

Finlayson, Burke McKie, Omaha, for appellee. 


GOSS, J—E. Luikart, receiver the State Bank Omaha, 
appeals from judgment allowing, trust fund, with priority over 
all other creditors, the claim the First National Bank Omaha. 

This claim was based check for $1,371.60, drawn Vincent 
Grain Company its account the State Bank Omaha, take 
draft, with bill lading attached covering car grain, which 
claimant had become the owner due course business. Vincent 
Grain Company presented its check the First National Bank 
August 1931. Vincent Grain Company was asked get the check 
certified, which did the same day. The First National Bank ac- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §150. 
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cepted and surrendered the bill lading. This certified check was 
duly presented for payment and was refused for the reason that the 
State Bank Omaha had been taken over the department trade 
and commerce the close business August 1931. The above 
facts are taken from the bill exceptions, which contained nothing 
but short stipulation facts. 

There was and could augmentation the assets State Bank 
Omaha the process described. When the check was certified 
operated assignment the holder $1,371.60 the funds 
the Vincent Grain Company the bank. Comp. St. 1929, 
62-1606. Merely changing its credits its creditor did not augment 
the assets State Bank Omaha. 

the absence special circumstances creating the relation 
trustee and beneficiary, the holder certified check creditor 
the certifying bank and the holder exchange, and not the beneficiary 
trust. State Farmers’ Merchants’ Bank, 123 Neb. 358, 243 
87; State First State Bank Alliance, 123 Neb. 23, 241 
783; State South Omaha State Bank, 126 Neb. 46, 252 
476. special are shown. 

The judgment the district court reversed and the cause re- 
manded for decree conformity with this opinion. 

Reversed. 


LIABILITY ESTATE FOR NATIONAL BANK 
ASSESSMENT 


Seabury Green, United States Supreme Court, Sup. Ct. Rep. 375 


Minors, whom shares stock national bank are dis- 
tributed part their share estate, not become subject 
the stockholders’ statutory liability upon the failure the bank, 
due lack assume such liability. The estate the 
deceased owner the stock, however, remains liable and even though 
the estate has been distributed and the executor discharged, the re- 
ceiver can enforce the assessment against property the hands 
the minors which they received from the estate. this property 
not sufficient, the receiver can proceed against property received 
from the estate other persons. 


Suit Congdon Seabury, receiver the City National Bank 
Sumter, C., against Beatrice Green, administratrix n., 
a., the estate Moses Green, deceased, and others. Judgment 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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for plaintiff was reversed the Supreme Court South Carolina 
(173 235, 175 639), and plaintiff brings certiorari. 

Judgment the South Carolina Supreme Court reversed. 

Messrs Raymon Schwartz, Sumter, C., George Barse, 
Washington, C., and Purdy, Sumter, C., for petitioner. 
Mr. Samual Want, Darlington, C., for respondents. 

Mr. Justice Butler delivered the opinion the court. 


March 17, 1927, Moses Green Sumter County, C., died testate. 
left three sons, daughter, and deceased son’s three minor 
His will was established probate court; the executor quali- 
fied and entered upon his duties. The residuary estate contained 
shares stock the City National Bank Sumter which were dis- 
tributed the executor and transferred the books the bank; 
four shares each testator’s children and four the three minors. 
The executor was discharged. The bank continued for several years 
thereafter carry going concern. Then closed because 
insolvency and was put the hands receiver, the petitioner. The 
Comptroller made assessment $100 share. payment having 
been made account the four shares the names the minors, 
administratrix bonis non with the will annexed was appointed. 
She refused pay the assessment. The undivided interest real 
estate received the distributees under the testator’s will worth 
more than $2,000, the par value the shares, and the minors’ 
interest worth more than $400. 

Claiming under title 12, and (12 USCA 64, 
66), petitioner brought this suit the common pleas court Sumter 
County against the administratrix, the sons and daughter, the minors, 
and their guardian. made demand and asserted claim against 
the executor. The complaint prayed judgment against the administra- 
trix for $400 with interest and that the property taken under the will 
and held the other defendants subjected the claim. The trial 
427, held the minors not personally liable because legally 
assuming the obligation; that living the testator would 
be, and therefore his estate is, liable and that petitioner entitled 
judgment against the administratrix; that the property taken the 
minors under the will should subjected the payment the debt 
and, not sufficient, the property distributed and held the testa- 
tor’s sons and daughter. gave judgment for petitioner accordance 
with these rulings. The administrator and minors appealed. The 
supreme court reversed. 173 235, 175 639, 641. held the 
will did not direct distribution bank stock the minors but the 
executor allotted them what considered orderly and au- 
thorized division the estate; that, they could not assume the 
obligation, their property not liable; and that, the transfer 
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them was not directed the will and the had power 
bind the estate, was not liable. support its the court 
suggested that during administration there existed against testator’s 
estate claim favor the bank’s that all debts the 
estate were paid; and that the executor was discharged without objec- 
tion. And said: ‘‘We can see reason why claim which did not 
exist during the orderly administration the estate should now 
brought years after the estate closed. does not seem 
that either the act Congess the state statute imposing liability 
stockholders banks sufficient cover the very peculiar facts ex- 
isting this case.’’ 

Respondent maintains that federal question involved. the 
extent the opinion implies that liability stockholders national 
banks creature depends upon statute South Carolina the 
assumption plainly without foundation suggest that must 
have been inadvertently made. The court’s ruling that the estate not 
liable for the assessment necessarily depends upon its construction 
USCA section 66. The judgment reviewable here under section 
237 (b), Judicial Code, USCA 344 (b). 

For the want capacity the minors are not subject the assess- 
ment. The shares, though form transferred their names the 
books the bank, actually continued and still are part the 
testator’s estate. Early Richardson, 280 496, 499, Ct. 
176, Ed. 575, 658. Cf. MeNair Darragh (C. A.) 
(2d) 906. And the estate continued liable stockholder 
under USCA 66. The liability was not the Congress intended 
limited property actually the hands the personal repre- 
sentative when the bank became insolvent when the comptroller’s 
assessment was made. Section imposes liability upon the stock- 
holder while living. Section lays the same burden upon his estate. 
The purpose the latter make the estate liable for the comp- 
troller’s assessment made after the stockholder’s death just 
liable for decedent’s indebtedness arising before died. Zimmerman 
Carpenter (C. C.) 747, 751. Cf. Matteson Dent, 176 
521, Ct. 419, Ed. 571. The obligation continues unimpaired 
until valid assignment the shares final distribution the estate 
not earlier transfer. Forrest Jack, Ct. 370, decided 
this day. Our attention has not been called any South Carolina 
statute purporting to, and the state supreme court did not hold that any 
law the state does, bar the enforcement the assessment the 
ground was not made before the discharge the executor. The 
decree the court which was discharged, while having the effect 
vacating the office, did not operate extinguish the estate and 
the administratrix bonis non with the will annexed became the per- 
sonal representative the testator and liable the testator would 
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were living and owned the stock. suggested Forrest 
Jack, supra, the enforcement liability imposed section may 
not thwarted impeded state law. The state court failed 
that liability. should have held that petitioner entitled 
judgment against the administratrix for the indebtedness owing 
the state account the four shares standing the names the 
minors and that the judgment enforced against property owned 
testator when died and now held his children and grand- 
children. Matteson Dent, supra; Howle, 123 282, 
268, 116 279; Columbia Theological Seminay Arnette, 168 
272, 277, seq., 167 
Reversed. 


MONEY DEPOSITED PURSUANT COURT 
ORDER 


Deposit Guaranty Bank Trust Co. Merchants’ Bank Trust Co., 
Supreme Court Mississippi, 158 So. Rep. 136 


The fact that money deposited bank executor and 
trustee under will, pursuant order court, which order 
recites that the money may not withdrawn except directed and 
ordered the court, does not make the executor and trustee pre- 
ferred claimant upon the failure the bank. Such order does not 
constitute the bank co-executor trustee. The relationship 
merely that debtor and creditor and the executor-trustee en- 
titled come general creditor only. 


Proceeding for liquidation the Merchants’ Bank Trust Com- 
pany. From judgment denying petition the Deposit Guaranty 
Bank Trust Company have deposit treated trust fund and 
given preference over general creditors, petitioner appeals. 

Affirmed. 

Howie Howie and May, Sanders, MeLaurin Byrd, all Jack- 
son, for appellant. 

Flowers, Brown Hester, Jackson, for appellee. 


ETHRIDGE, J.—Louis Lasunsky, his lifetime, made will 
wherein bequeathed Norman Ingram Markow the sum $4,000, 
and Renie Littenberg the sum $4,000, and made his wife, Mrs. 
Sophie Lasunsky, executrix said will without bond. She qualified 
such and proceeded with the execution the will and trust confided 
her, placing the funds the Merchants’ Bank Trust Company, 
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and addition the bequest, certain funds belonging her supple- 
ment such funds. She reported the chancery court, and the court 
made order requiring the funds placed said Merchants’ 
Bank Trust Company bear interest not less than per cent. per 
annum, and directed said bank not permit the withdrawal said 
funds without the approval the chancery court. The pertinent part 
the decree thus providing follows: ‘‘It further ordered that 
the said Mrs. Lasunsky, Trustee for said minors aforesaid, and 
hereby ordered and directed place said money time deposit 
The Merchants Bank Trust Company, Jackson, Mississippi, 
the same will draw not less than interest, and that the said Mer- 
chants Bank Trust Company hereby directed and ordered hold 
said money deposit until such time may ordered transferred 
this court, and will permit said money, any part there- 
of, drawn out without order from this Court, and the 
this Court hereby directed furnish said Bank certified copy 
this order for its instructions connection with said deposits now de- 
posited with the name Mrs. Sophie Lasunsky, Trustee for 
Norman Ingram Markow and Renie Littenberg, minors, and said Bank 
hereby charged with said trust fund such under this decree and 
accordance with the terms 

Thereafter, Mrs. Sophie Lasunsky obtained order withdraw 
from the bank the money which she had personally placed therein for 
the benefit the minors; said order reciting that the financial condi- 
tion the minors and their such require additional 
support. The Merchants’ Bank Trust Company was thereafter placed 
under the State Banking Department for liquidation the chancery 
court, and the appellant filed petition have the deposit the above- 
named minors, bequeathed the will, treated trust fund and 
given preference over general creditors. This petition was denied the 
chancery court, from which this appeal prosecuted. 

appeal insisted that the court’s order above recited made the 
Merchants’ Bank Trust Company coexecutor and trustee the trust 
funds, because withdrew from the control Mrs. Sophie Lasunsky 
the trust funds given her the will. 

manifest, from careful study the decree, that the Merchants’ 
Bank Trust Company was not coexecutor trustee. The idea 
the court was secure safe investment for the minors’ funds. The 
was probably made view the fact that bond was required, 
and the court thought proper supervise the investment said funds. 
The funds were placed the bank for the purpose drawing 
being deemed the chancery court, that time, secure investment. 
Without such order, the executrix, Mrs. Sophie Lasunsky, could have 
withdrawn the funds pleasure, and there would have been respon- 
sibility the bank, would have been entitled, under section 3828, 
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Code 1930, pay such funds without being chargeable with liability 
therefor the trustee, Mrs. Sophie Lasunsky. The relation between 
bank and depositor, without agreement the contrary, simply 
one debtor and creditor, and deposit not, ordinarily, trust fund. 
Moreland People’s Bank, 114 Miss. 203, So. 828, 1917 F., 
263. Ordinarily, bank deposit loan the bank, and the funds 
deposited become the property the bank. Rice Webb, 141 Miss. 
bank presumed general the absence agreement the 
contrary. This placed the ground that such deposit esteemed the 
most advantageous the depositary and most consistent with the gen- 
eral objects, usages and course business banks. The law prescribes 
particular formula for the contract involved making special 
deposit. Like all contracts, grows out the mutual intention and 
understanding the parties. The purpose and terms the deposit 
may explicitly stated, the intention the parties may inferred 
from their declarations, considered connection with their conduct and 
all the See, also, page 518, L.; Love 
Little, 167 Miss. 105, 148 So. 646. 
The judgment the court below will affirmed. 
Affirmed. 


ENFORCEMENT STOCKHOLDER’S DOUBLE 
LIABILITY 


Broderick Normandie Nat. Securities Corporation, Court Appeals 
New York, 193 Rep. 310 


the matter the statutory liability stockholder 
closed bank, where notice assessment mailed stockholder 
record, whose name appears upon the books the bank, but who 
not the real owner the stock, the superintendent banks may 
the liability against the real owner although notice 
assessment was mailed him. 


Action Joseph Broderick, superintendent banks the 
state New York, against the Normandie National Securities Cor- 
poration, impleaded with others. From order the Appellate 
Division (240 App. Div. 409, 269 718) which reversed 
order the Special Term granting motion named defendant 
dismiss the complaint and the judgment entered thereon and 
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denied the motion, named defendant appeals permission, and certain 
questions are certified. 

Order affirmed and questions answered. 

Appeal, permission, from order the Appellate Division 
the Supreme Court the First Judicial Department, entered February 
23, 1934, which reversed order Special Term granting motion 
the defendant Normandie National Securities Corporation dismiss 
the complaint it, and the judgment entered thereon, and denied 
the motion. The action was brought the superintendent banks 
enforce the liability stockholders under section article 
the state Constitution and sections and 120 the Banking Law 
(Consol. Laws, 2). The complaint alleged that December 11, 
1930, the superintendent banks took possession the business and 
property the Bank United States, and having determined that the 
reasonable value its assets was insufficient pay its creditors 
full, levied assessment $25 per share against each stockholder. 
further alleged that the defendant Fancher Co. appeared the stock 
ledger the bank the owner 683 shares and was assessed the sum 
$17,075; and that notice assessment and demand was mailed 
the address record all persons appearing stockholders upon 
the stock ledger, including such defendant Fancher Co. further 
alleged that Fancher Co. and prior December 11, 1930, and 
the time the commencement the action, held such stock the 
agents and representatives the defendant Normandie National Se- 
curities Corporation, and that such corporation was all such times 
the legal and equitable owner thereof. The complaint demanded judg- 
ment against the defendants for the amount the assessment, with in- 
terest from the date upon which became payable. notice assess- 
ment was mailed defendant-appellant. 

The following questions were certified 


Where notice assessment and demand referred section 
the Banking Law has been mailed only the stockholder 
record whose name appears upon the books the bank, and who not 
the legal equitable owner such stock, may the Superintendent 
Banks maintain action his own name Superintendent Banks 
enforce the assessment liability stockholders banking corpora- 
tions provided the Constitution this State, article and 
sections and 120 the Banking Law against the legal equitable 
owner such stock without the mailing him any notice assess- 
ment and demand? 

Where the notice assessment and demand referred sec- 
tion the Banking Law has been mailed the stockholder record 
whose name appears such upon the books the bank, and who held 
such stock agent representative for the legal equitable owner 
thereof, may the Superintendent Banks maintain action his 
own name Superintendent Banks enforce the assessment lia- 
bility stockholders banking corporations provided the Consti- 
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tution this State, article and sections and 120 the Bank- 
ing Law against the said legal and equitable owner such stock with- 
out the mailing him any notice assessment and demand? 

Does the complaint state facts sufficient constitute cause 
action 


Samuel Poses, New York City, for appellant. 
Harold Cohen, Arthur Ofner, Warren Fielding, Edward 
Weitz, and Carl Austrian, all New York City, for respondent. 


PER CURIAM.—Order affirmed, with costs, and questions certified 
answered the affirmative. opinion. 


SET-OFF STOCKHOLDER AGAINST 
STATUTORY LIABILITY 


Banking Commission Wisconsin Bitker, Supreme Court Wis- 
consin, 257 Rep. 616 


stockholder closed bank, being sued the receiver for 
the amount assessed against him under his statutory liability, can- 
not set off against such liability the amount his deposit the bank. 
Action the Banking Commission, receiver for the Liberty State 
Bank, against Bitker, stockholder the bank, recover $1,200 
his individual liability stockholder under section 221.42, Stats. 
Bitker answered the allegations the complaint, and, connection 
therewith, counterclaimed for the sum $1,412.64, which was de- 
posit his credit when the bank was closed, and which sought 
have set off against his stockholder’s liability. Plaintiff demurred 
the counterclaim the ground that defendant’s cause action was 
not pleadable counterclaim this action. The court sustained 
the demurrer, and also granted motion for summary judg- 
ment. Defendant appealed. 

Lines, Spooner Quarles, Milwaukee (Leo Mann, Milwaukee, 
counsel), for appellant. 

Hannan, Johnson Goldschmidt, Milwaukee (W. Goldschmidt, 
Milwaukee, counsel), for respondent. 


FRITZ, J.—Defendant contends that the court erred sustaining 
plaintiff’s demurrer his counterclaim, and holding that could 
not set off the bank’s indebtedness him, depositor, against his 
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stockholder’s liability under section 221.42, Stats. That section, far 
here material, provides: ‘‘The stockholders every bank shall 
individually liable for the benefit creditors said bank 
the amount their stock the par value thereof, addition 
the amount invested said stock. liability shall 
and become due and payable the stockholders any bank forth- 
with, upon the commissioner banking taking possession the prop- 
erty and business such bank under the provisions the statutes, 
and may enforced him, action brought his name. 
The obligation thereby imposed upon stockholders statutory liability 
created expressly the benefit creditors said bank’’; and 
accrues only upon the commissioner banking taking possession 
the bank’s assets under the statutes. Prior the occurrence that 
event, there had not accrued any liability under section 221.42, Stats., 
favor the bank, which was enforceable the capacity 
the defendant, against which had become entitled 
set off indebtedness due him the bank. 


Under the circumstances, the proposed set-off fails meet the re- 
quirement that, order have the right set-off under section 331.07, 
Stats., the demands the respective parties must subsisting and due 
between the same parties the same right. Thus, 
Washburn, 196 Wis. 566, 568, 218 825, was held that 
corporation after his appointment, could not set off claim against 
the corporation, which had accrued the defendant’s favor prior the 
appointment the receiver. Although the general rule ‘‘that re- 
ceiver takes subject set-offs which the defendant might have set 
against the original owner’’ was recognized, the court held that such 
right set-off exists against demand which accrues after the time 
the appointment the receiver; that the rights creditors became 
fixed that time; and that they were entitled have demands 
aceruing thereafter impounded the receiver that they could 
applied settlement their claims. Citizens’ Sav. Co. Rogers, 
162 Wis. 216, 155 155; Jones Piening, Wis. 264, 
413, and other decisions this court were cited support those 
propositions. 

John al. Maryland Casualty Co., 207 Wis. 589, 596, 242 
201, 203, receivers sued recover from the defendant for de- 
fault which after their appointment under bond which 
the defendant had agreed indemnify the receivers. The defendant 
pleading set-offs demands owing defendant 
judgments which had recovered against the plaintiffs’ assignor. 
sustaining the receivers’ demurrer that counterclaim, this court said: 
clear that the judgments rendered against the plaintiffs’ 
assignor are not pleadable offsets this action brought the plain- 
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tiffs their own right against the defendant. The subject-matter 
the action brought the plaintiffs the liability the defendant 
the plaintiffs virtue its indemnity contract issued the plain- 
tiffs. The estate the settlor being the hands the plaintiffs 
trustees administered them for the benefit all the creditors, 
the judgment the defendant against the plaintiffs’ assignor not 
entitled, under the chapter relating set-offs, offset against the 
plaintiffs suing their own right. The defendant has failed 
distinguish between liability owing directly the plaintiffs 
their own right and liability owing the defendant plaintiffs 
successors their assignor. Such liability does more than 
make the defendant claimant against the trust estate. plaintiffs 
were suing upon claim due their assignor, entirely different 
question would Consequently, the defendant’s de- 
mand was against the bank, and not liability incurred the bank- 
ing commission, cannot set off this action recover the de- 
mand against defendant under section 221.42, Stats., which did not 
accrue until the commission took possession the bank’s assets for the 
benefit the creditors the bank, and which not owing the de- 
fendant the commission the mere successor the bank. Decisions 
holding that stockholder, when sued receiver enforce statutory 
superadded stockholder’s liability, cannot set off against such liability 
indebtedness the corporation him, are cited note 
297, 202 653, 1177. See, also, Andrews State, 124 
Colo. 249 496. 

Order and judgment affirmed. 


PAYEE CHECK SENT DRAWEE PRE- 
FERRED CLAIMANT FAILURE BANK 


Joffrion-Woods, Inc., Brock, Bank Commissioner, Supreme Court 
Louisiana, 157 So. Rep. 589 


The payee check deposited for collection and was for- 
warded direct the drawee bank. The latter issued its draft 
payment but the draft was refused because insufficient funds 
and the drawee bank failed the following day. was held, under 
the Louisiana statute, Act No. 1926, that the payee the 
check was entitled preference payment. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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Suit Joffrion-Woods, Incorporated, against Brock, State 
Bank Commissioner, liquidator the Bank White Castle. 
review judgment the Court Appeal (154 So. 660) amending 
and affirming judgment favor the plaintiff, the defendant ap- 
plies for writ review. 

Sigur Martin, Lutcher, and Charles Wortham, Donaldson- 
ville, for plaintiff. 
Borron, Owen Borron, Plaquemine, for defendant. 


ROGERS, J.—This suit for the recovery $1,740.32 from the 
Bank White Castle, liquidation, with recognition lien and 
privilege the assets the defunct bank, under the provisions 
Act No. 1926. The district court gave plaintiff judgment for 
the amount its claim, but rejected plaintiff’s demand for lien and 
privilege. appeal, the Court Appeal for the First Circuit amended 
the judgment allowing the asserted privilege. The case now be- 
fore writ review granted defendant’s application. 

There dispute between the parties the facts the case, 
which are follows, viz.: 

Babin, White Castle, sent plaintiff Lutcher his check 
for $1,740.32 drawn the Bank White Castle. The check was dated 
January 24, 1927. Plaintiff indorsed the check and deposited for 
collection the St. James Bank Trust Company Lutcher. This 
was January 26, 1927. The St. James Bank indorsed the check 
and forwarded the Hibernia Bank Trust Company, its cor- 
respondent New Orleans. receipt the check, the Hibernia 
Bank sent the Bank White Castle for collection and payment. 
The Bank White Castle received the check January 29, 1927, and 
Babin, the drawer, having sufficient funds his deposit, the 
Bank White Castle stamped the check ‘‘Paid’’ and charged 
Babin’s account. The Bank White Castle then drew its draft 
the Hibernia Bank Trust Company for $2,768.97 and forwarded 
the draft the drawee bank. The amount the draft included the 
amount Babin’s check, well other checks drawn the Bank 
White Castle which the Hibernia Bank sent the same time the 
Bank White Castle for collection. 

The Hibernia Bank received the draft the Bank White Castle 
January 31, 1927, but declined honor the draft because the 
time its receipt did not have sufficient collected funds the 
the Bank White Castle meet the payment the draft full. 

The State Bank Commissioner closed the Bank White Castle 
February 1927, since which time the bank has not reopened. 

The plaintiff, Joffrion-Woods, Inc., first sued the St. James Bank 
Trust Company for the amount the check, but was 
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its suit. See Joffrion-Woods St. James Bank, 171 La. 172, 129 So. 
808, August, 1930, Banking Law Journal, 589. Plaintiff then sued 
the Hibernia Bank Trust Company for the amount the check, but 
was unsuccessful also that suit. See Joffrion-Woods, Inc., Hiber- 
nia Bank, La. App. 419, So. 22, which writ was refused 
this court. Plaintiff then brought the present suit. 

The defendant liquidator concedes that plaintiff entitled recog- 
nition ordinary creditor the defunct bank, but vigorously 
resists claim privilege the assets the bank. Hence, 
only question law presented for decision, namely, whether plain- 
tiff’s claim privileged, merely ordinary claim. 

Plaintiff rests its claim for privilege the provisions section 
Act No. 1926. The statutory provision reads part fol- 
lows, viz. 


when any bank receives agent (whether agent an- 
other bank any person, firm corporation) for collection and 
remittance delivery its principal and not for deposit any bill, 
note, check, order, draft, bond, receipt, bill lading, other evidence 
indebtedness, other instrument, and collects realizes any money 
the same, and has not deposited same the credit said principal, 
the principal shall have privilege all the property and assets 
said agent bank for the amount collected realized said agent 
bank,’’ ete. 


Relator contends the Court Appeal erred holding that the check 
was collected within the intentment the statutory provision. Relator 
argues that the only obligation resting the bank White Castle was 
honor the check Babin, its depositor, when presented, and that 
the bank diseharged its obligation when issued its own check the 
Hibernia Bank. 

not disputed that Babin had deposit with the Bank 
White Castle sufficient funds meet the check when was presented. 
And the check was paid, contemplation law, when the Bank 
White Castle debited Babin’s account with its amount, stamped paid, 
returned the drawer, and forwarded its own draft the Hibernia 
Bank. City Douglas Federal Reserve Bank Dallas, 271 
489, Ct. 554, Ed. 1051; Bank Poplar Bluff Millspaugh, 
313 Mo. 412, 281 733, 754. 

But the check was sent for collection the Hibernia Bank the 
Bank White Castle. The collection was made when the check was 
paid, since there cannot payment without corresponding 
lection. The Bank White Castle collected the check the agent 
the drawee and paid the check the agent the drawer. There 
was nothing illegal such dual agency. The bank’s duties the 
drawee’s agent wise conflicted with its duties the drawer’s 
agent. 
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The rule governing transactions the character herein under re- 
view set forth Bank Poplar Bluff Millspaugh, notes and 
the syllabus which read follows, viz.: 


The act bank which payee check sends the check 
the drawee equivalent designating the drawee its agent 
present the check itself, collect it, and send the money the 

bank which check itself sent for collection does not 
change its relation from that agent that debtor, remitting 


Relator his brief refers specifically the words the statute 
collects realizes any money the same,’’ and argues that 
the purpose the Legislature using that language was make the 
statutory provision applicable only those cases where the bank 
which the check sent ‘‘realizes any money,’’ and, effect, increases 
augments its assets. 

But the words which relator places much stress are followed 
immediately the statutory provision the words, ‘‘and has not de- 
posited same the credit said principal, the principal shall have 
privilege all the property and assets said agent bank for the 
amount collected realized said agent bank, 

The money collected realized Babin’s check was not de- 
posited the Bank White Castle the credit plaintiff, who was 
the principal the transaction. Nor was the collecting bank author- 
ized make any such disposition the proceeds the instrument. 
The check was sent the Bank White Castle merely for collection 
and remittance. Under such circumstances, the duty the Bank 
White Castle, was said People rel. Nelson People’s Bank 
Trust Co., 353 Ill. 479, 187 522, 524, 1328, was 
clerical and manual—i.e., safely remit the money the 
forwarding bank owner the check.’’ 

The transaction seems fall squarely within the terms section 
Act No. 1926, granting the owner check privilege 
the assets collecting bank. the absence the statutory au- 
thority, such privilege would enjoyed the owner the check. 
There nothing the language the statute that limits the privilege 
only those cases which the assets the collecting bank are aug- 
mented the collection. 

But there were, the plaintiff still would entitled recovery 
with the recognition his privilege. 

The transaction was not, argued relator, merely bookkeep- 
ing one which credits were shifted from one account another 
the bank’s records without any increase its assets. That argument 
untenable because rests wholly upon the assumption that the Bank 
White Castle became debtor the plaintiff company, which, 
have stated, did not. 
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When the Bank White Castle paid Babin’s check, the result was 
the same its depositor had presented his check, received the money 
himself, and paid the plaintiff company. When the plaintiff company 
failed receive the proceeds the check, the result was the same 
Babin after withdrawing the funds represented the check returned 
them the bank with instructions remit them direct plaintiff. 
The title the proceeds the check never any time passed the 
Bank White Castle. always remained plaintiff, with the bank 
holding the proceeds agent for remittance plaintiff. the funds 
were not remitted plaintiff, they, necessarily, augmented the funds 
that came into the liquidator’s possession when took charge the 
bank. See People rel. Nelson People’s Bank Trust Company 
and authorities therein cited. 

For the reasons assigned, the judgment under review herein 
affirmed. 


PAY ROLL ACCOUNT ENTITLED PREF- 
ERENCE FAILURE BANK 


Liquidation Fidelity Bank Trust Co., St. Louis Court 
Appeals, Missouri, Rep. (2d) 480 


corporation kept its pay roll account bank, depositing 
before each pay day the exact amount the pay roll for that day 
the form check drawn another bank. other account 
was carried the bank and, compensate the bank for its 
trouble the pay checks, the corporation maintained 
fixed deposit $3,000. Only pay checks were drawn against the 
pay roll account and the fixed deposit $3,000 could not 
drawn against without the consent the bank. Upon the failure 
the bank was held that the money deposited meet the pay 
roll was special deposit and that the corporation was preferred 
ereditor this amount. was further held that the corpora- 
tion was merely general creditor the $3,000 deposit and that 
was entitled preference the payment this sum. 


Proceeding the Ely-Walker Dry Goods Company, corporation, 
for order directing priority payment petitioner’s claim against 
the assets the Fidelity Bank Trust Company, charge 
Dacey, Special Deputy Commissioner Finance the State 
Missouri. From judgment sustaining the petition, Moberly, 
Commissioner Finance, appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §146. 
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Reversed and remanded with directions. 

Leahy, Saunders Walther, Lyon Anderson, and Herbert 
Barnard, all St. Louis, for appellant. 

Bryan, Williams, Cave McPheeters and Robert Hawes, all 
St. Louis, for respondent. 


BENNICK, C.—This proceeding under section 5339, 
1929 (Mo. St. Ann. 5339, 7561), obtain order for the 
priority payment claim $10,350.10 allowed Ely-Walker Dry 
Goods Company against the assets the defunct Fidelity Bank 
Trust Company the City St. Louis, which closed its doors and 
passed into the hands the state commissioner for the 
liquidation its affairs October 23, 1931. The judgment the 
court was one sustaining the petition and according the claim prefer- 
ential status; and the appeal the commissioner finance this 
has followed the usual course. 

For the purpose determining where appellate jurisdiction lies, 
the amount dispute the difference between the value the claim 
preferred and common claim; and inasmuch such amount 
not determinable from the record, follows that jurisdiction 
the appeal vested this court. City Doniphan Cantley, 330 
Mo. 639, S.W.(2d) 658; Consolidated School District No. 
Gower Bank (Mo. Sup.) S.W.(2d) 280; Central Trust Co. 
St. Charles (Mo. App.) S.W.(2d) 919. 

There dispute about the actual facts the case. July, 
1925, the dry goods company entered into oral arrangement with 
the bank for opening pay-roll account. The plan was designed 
primarily for the benefit the employees the dry goods company, 
the close proximity the bank the premises the dry goods 
company enabling the latter’s employees cash their pay checks 
without being compelled the larger downtown institutions. 
open account was maintained, but the pay checks were drawn, 
the total amount paid out was determined, and sum cover 
the exact amount such total pay roll was deposited the bank 
the form check drawn against the dry goods company’s general 
account some other bank. The checks would then delivered 
regular course the dry goods company’s employees, who, turn, 
would present them the bank for payment, usually pay day, 
though sometimes later occasions. However, regardless when 
any the checks might presented, there would always the 
specific fund available for their payment that had been deposited 
with the bank when the checks were drawn. 

When the arrangement was entered into, the bank was advised 
that checks other than pay-roll checks were honored out 
the account, and such agreement was never changed modified, but 
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was constantly adhered from its inception down the day the 
bank closed its doors. 

Neither the bank’s records, the passbook, nor the deposit slips 
purported show the special character the account, although each 
check bore upon its face the words ‘‘pay check.’’ However, was 
conceded fact that the deposit was maintained for the special pur- 
pose meeting pay rolls, and the president the bank himself testi- 
fied, corroborating the testimony the officers the dry goods com- 
pany, that although had solicited general account from the dry 
goods company, what had obtained for his bank had been the pay- 
roll that the dry goods company had other account with 
the bank; and that his capacity president the bank knew 
that the account was pay-roll account, and that only pay-roll checks 
were honored against it. 

Now obviously, the plan involved considerable trouble and expense 
the bank, inasmuch required the handling some fifteen 
thousand pay-roll checks month, and also required the bank, when 
pay day fell Saturday, keep one its windows open the 
afternoon pay such the checks might presented during 
that period the day. compensate the bank for its extra 
trouble and expense was agreed between the dry goods company and 
the bank, part the original arrangement, that fixed sum 
$12,500, separate and apart from money deposited meet current 
pay rolls, should all times left with the bank the dry goods 
company, the earnings the bank from the use such fixed deposit 
constituting its payment for handling the pay-roll account which, 
course, was paid out practically soon was deposited. In- 
cidentally, the dry goods company itself paid for the printing the 
pay checks. 

Subsequently, August, 1926, mutual agreement the parties, 
the fixed deposit was reduced $6,000, and September, 1931, 
again mutual agreement, there was further reduction $3,000; 
and this was the amount the fixed deposit the day the bank 
closed its doors, the balance the claim representing pay-roll money 
deposit that had not been checked out the employees the dry 
goods company that time. 

the outset the case there question the admissibility 
evidence, the same arising upon objection interposed behalf 
the commissioner finance testimony offered the dry goods 
company respecting the oral agreement between and the bank rela- 
tive the special status the account pay-roll account. The 
objection was, and now argued, that such testimony was in- 
admissible that tended vary and contradict the terms the 
written contract the parties the same was embodied the pass- 
book when considered along with the signature cards, deposit slips, 
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and the like, all which showed more than that the deposits were 
made and the credit the dry goods company. 

think the objection the oral testimony was very properly 
overruled. far pointed out, the passbook, deposit slips, and 
signature cards did not pretend recite any agreement between the 
parties respecting the character the account. The passbook was 
nothing more than writing the nature receipt, and such 
open explanation extrinsic evidence; and the lack any special 
characterization the account the deposit slips would have war- 
ranted the bank treating the deposits general only the ab- 
sence information that they were fact made for special pur- 
pose. The signature cards were designed serve but very limited 
purpose best; and the deposits were special, then the bank 
could wise have changed their carrying the account 
its books general one. North Missouri Trust Co. (Mo. 
App.) 412. so, since the passbook and other writ- 
ings having with the account were never intended contain 
the full contract the parties foreclose proof any agree- 
ment not embodied therein, follows that the parol evidence rule was 
not offended the introduction the evidenee question, and 
that the objection was properly disallowed. Goodspeed Grand 
National Bank (Mo. App.) 913; Bank 
Cooter (Mo. App.) 200 668; Quattrochi Bros. Farmers’ 
Merchants’ Bank, Mo. App. 500. 

This brings then directly the question whether the lower 
court ruled correctly according the claim preferential status upon 
the theory that the entire sum claimed falls within the category 
special deposit. 

Now looking the final result the case borne 
mind that the claim not entirety the sense that represents 
the balance standing the credit the dry goods company any 
given account the day the bank closed its doors and passed into 
the hands the commissioner finance for the liquidation its 
affairs, but rather the claim made two distinct and separate 
items, the one claim for the sum $7,350.10 standing the credit 
the dry goods company the pay-roll account, and the other 
claim for the sum $3,000 which represented the dry goods com- 
pany’s fixed deposit with the bank for the purpose compensating 
for handling the pay-roll account. Though related, the circumstances 
attending the making such two deposits are nevertheless materially 
different; and may well therefore that one the items might 
entitled priority payment, and the other not. 

far concerns the pay-roll account proper, have doubt 
the correctness the holding that constituted special account. 
That was opened and maintained for the specific purpose meet- 
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ing pay checks they were presented, that other checks were 
honored against it, and that both the dry goods company and 
the bank knew and understood the special and limited purpose 
served the account which was the only account carried the dry 
goods company, all stands admitted the record. other words, 
the bank, pursuant express agreement between the parties, be- 
came the paymaster the dry goods company, and the course the 
performance such duty from time time received funds from the 
dry goods company intrusted for the single purpose caring 
for the pay roll, but the relationship thus existing between the parties 
was not that debtor and creditor such arises upon general 
account kept bank, but the contrary was that principal and 
agent, with the bank being constituted the agent the dry goods 
company, with special fund its hands used and employed 
for single, specified purpose. Consequently the general creditors 
the bank have claim upon such portion that fund was 
remaining the account when the bank went out business, and 
the assets going into the hands the commissioner finance having 
been augmented correspondingly, follows that this item the 
claim should accorded priority payment. Central Coal Coke 
Co. State Bank Bevier, 226 Mo. App. 594, S.W.(2d) 188; 
Central Trust Co. St. Charles, supra. 

But regards the item the fixed deposit $3,000, can- 
not escape the conclusion that the result must otherwise. 
have just pointed out, the pay-roll account was special account be- 
cause, under the undertaking between the parties, the bank was not 
entitled make use the pay-roll deposits for its own purposes, 
but instead paid them out directed the capacity agent for, 
rather than debtor to, the dry goods company. But the case 
the fixed deposit the very contrary was necessarily true regards 
the bank’s right make use the fund for its own purposes. 
arranging for such fixed deposit the parties could have had idea 
mind other than that the bank should invest the fund accord- 
ance with its general banking practices, treating the income thus 
received compensation for handling the pay-roll account proper. 
true that such fixed deposit was not subject checked against 
without the bank’s consent, but such fact great significance 
since well understood that deposits may general, although not 
carried checking account. What importance that 
making use such fund the bank was acting purely for itself, and 
not agent for the dry goods company. Consequently our view 
the situation that when the dry goods company made the fixed de- 
posit for the purpose having the bank use its own, title 
the money passed the bank, and the dry goods company, thus 
divested title, was left rely, along with all other general creditors, 
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upon nothing more than the obligation the bank repay out 
its general assets if, as, and when the occasion for repayment 
should arise. Gaty French (Mo. App.) S.W.(2d) 1043. 

therefore, that the judgment the circuit court should 
reversed, and the cause remanded, with directions the court 
enter new judgment, specifying that the claim question shall 
entitled priority payment only the extent the item 
$7,350.10, and that the item $3,000 the respondent herein 
shall simply share ratably with other general creditors the dis- 
tribution the assets the bank. The commissioner recommends. 


PER CURIAM.—The foregoing opinion Bennick, C., adopted 
the opinion the court. 

The judgment the circuit court is, accordingly, reversed, and 
the cause remanded accordance with the recommendations the 
commissioner. 


BANK NOT LIABLE FOR GUARDIAN’S 
EMBEZZLEMENT 


Galloway Security State Bank, Supreme Court Minnesota, 


The plaintiff, guardian, received check for $3,000 represent- 
ing funds belonging his ward but which was payable him per- 
sonally. deposited the check his personal account the 
defendant bank and used the proceeds purchase bills receivable 
from the bank, the bank believing that the money actually belonged 
the guardian. this action the guardian sought recover the 
money the theory that was the property his ward and that 
had right have trust impressed upon it. was held that 
not recover especially where did not appear that 
was insolvent and that his sureties were execution proof. 


Syllabus the Court 


Where guardian embezzled funds his ward and paid them 
bank, all the representatives the latter supposing that was using 
his own funds and having reason think otherwise, the guardian 
cannot recover the fund from the bank the absence showing that 
recovery necessary protect the ward from loss. The primary 
liability such case upon the guardian and his sureties. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §395. 
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Action Galloway, guardian the person and estate 
Michael Harty, against the Security State Bank Ellendale and others. 
Decision for defendants. Plaintiff appealed from judgment. 

Affirmed. 

Leach Leach, Owatonna, for appellant. 

Meighen, Knudson Sturtz, Albert Lea, for respondents. 


STONE, J.—After adverse decision, plaintiff appeals from the 
judgment. 

January, 1916, plaintiff became guardian the person and 
estate Michael Harty, incompetent. April 23, 1932, judgment was 
entered the district court Freeborn County affirming order 
the probate court removing Mr. Galloway guardian. See 
Guardianship Michael Harty, 189 Minn. 66, 248 329. This 
action had been commenced before the removal. the meantime, the 
ward had died. But the trial had not been completed and the fact 
removal was duly presented the trial court under supplemental 
answer. The purpose the action impress trust for plaintiff’s 
benefit upon $3,000 fund paid defendant Security State Bank 
Ellendale. 

Plaintiff having been discharged guardian, difficult see 
how has any right continue the action. But motion for 
substitution the administrator the ward’s estate was made below. 
Plaintiff relies upon the rule Huntsman Fish, Minn. 148, 
455. See, also, 1249. that case, some, but not all, 
the minor wards the plaintiff guardian had reached their majority. 
was held, notwithstanding, that the guardian might maintain the 
action recover money which had been collected the defendant 
for him. That means reaches this case. There, the guardian 
had not been discharged. But assuming, without deciding, that plaintiff 
had the right continue the action, determinative facts show that 
has cause action against these defendants any them. 

The $3,000 item question has this history. March 20, 1929, that 
sum was paid plaintiff the property his ward. The payment 
was made him check himself without indication that had 
anything with the guardianship. forthwith deposited 
the his personal checking account with defendant bank, and 
immediately drew check against that account favor the bank 
the sum $4,296.86. This check absorbed the $3,000 guardian- 
ship moneys and additional funds procured from another source. The 
check the bank was payment for certain bills receivable which 
Mr. Galloway bought from the bank because they were under criticism 
the bank examiner. Galloway took them over order avoid 
further question and possibly stock assessment, pursuant agreement 
between himself and some all the other individual defendants, 
representing the bank. All concerned, except Galloway, supposed that 
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was using his own money for the purpose. participant the 
transaction, Galloway alone excepted, had any reason suspect other- 
wise. The thesis for plaintiff that now has right follow the 
fund, because was fact the property his ward, and have trust 
impressed upon the hands defendant bank. 

Obviously, between plaintiff the one hand and defendants 
the other, the former was the only wrongdoer. simply embezzled 
$3,000 his ward’s property and used for purpose personal 
himself, without knowledge the part any defendant that was 
doing so. attempts escape the resulting impasse the theory 
that his knowledge was the knowledge the bank. (Galloway was 
and director the bank.) However that might be, were 
clear that the action were prosecuted behalf and for the benefit 
the ward’s estate, need not determine. There right recover 
upon any theory unless for the benefit and use the estate the ward, 
the ward himself being dead. Plaintiff and his sureties are primarily 
liable for the loss, any, resulting from his embezzlement. There 
showing that insolvent, that, were, his sureties are 
also execution proof. 

Assuming that plaintiff has the right sue, there showing that 
recovery necessary protect the interests the ward’s estate. With- 
out such proof, too plain for more than mere mention that plaintiff 
has equity whatsoever against the defendants; and that be- 
tween him and them they are wholly innocent and therefore should 
not subjected judgment his favor. there were showing that 
the primary liability against plaintiff guardian and his sureties had 
not been made good and was worthless, and had the representative 
the ward’s estate before us, another question might perhaps pre- 
sented. case barren anything upon which base 
judgment his favor account his own wrongdoing and against 
parties innocent guilty participation therein. 

Judgment affirmed. 


CONVEYANCE FRAUD CREDITORS 


Luikart Korbmaker, Supreme Court Nebraska, 258 Rep. 263 


conveyance father all his property his daughter 
consideration her supporting him and taking him the 

The plaintiff this case was the receiver bank and the 
defendant was indebted the bank the sum $6,345.90. was 
held that the conveyance made the defendant, described above, 
was void and that the property conveyed was subject the bank’s 
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Creditor’s bill Luikart, receiver the South Omaha 
State Bank, against Chris Korbmaker and another. From judgment 
dismissing plaintiff’s petition, plaintiff appeals. 

Judgment reversed, and cause remanded, with directions. 

Radke and Barlow Nye, both Lincoln, O’Sullivan 
Southard, Omaha, and Price, for appellant. 


receiver the South Omaha State Bank, set aside $4,000 note and 
mortgage given defendant his daughter, while the defendant was 
indebted the bank judgment $6,345.90 and interest. The 
trial found for the defendants, and dismissed plaintiff’s petition. 

The evidence discloses that the South Omaha Bank was taken over 
Luikart, receiver, and that December 29, 1932, judgment 
was recovered $6,345.90 and interest upon two notes given said 
bank; that execution was returned wholly unsatsified, and that 
part the judgment has ever been paid. 

December 30, 1931, the defendant Chris Korbmaker executed 
and delivered his daughter, Jennie Kinsley, note for $4,000, with 
interest per cent. per annum, payable five years after date, secured 
real estate mortgage upon the north feet lot block 12, 
South Omaha. The mortgage was recorded the same day was 
given, and the day trial had not been released discharged 
record. 

The plaintiff called, his first witness, Chris Korbmaker, defend- 
ant, who testified that and his daughter, Jennie Kinsley, resided 
3726 South Twenty-Fourth street, for which his wife had originally 
paid $3,800, but that was worth good deal more now. His wife 
died five years ago. further said had other real personal 
property but this home. was thereupon called witness his 
own behalf, and testified that had formerly been the saloon busi- 
ness Omaha for eight years; that owed other debts except 
the bank, and that gave the note and mortgage his daughter 
that got sick, did each winter with rheumatism, his daugh- 
ter would take care him and pay the doctor and hospital bills and 
furnish him ‘‘eats.’’ 

The daughter, Jennie Kinsley, testified that her father had lived 
with her about ten years, and that gave her the note $4,000 and 
mortgage the home ‘‘so would have some protection; that would 
have some way knowing that would get the money that had ad- 
vanced him, and his board bill,’’ charged him week. She 
then claimed owed her $1,288.88. She never knew her father owed 
the bank until the sheriff brought the summons the house. She ad- 
mitted than August 19, 1931, her father transferred her his sav- 
ings account the Commercial Savings Loan Association, which 
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there was balance that time over $3,000. However, she denied 
{hat she knew that time that the South Omaha State Bank had closed 
less than week prior that date. She testified that owed her 
board when transferred the savings association account her, 
but did not give her the account pay the bill, but ‘‘he trams- 
ferred because wanted The evidence further shows that 
immedately the $3,000 was drawn out check the association, and 
its check turned into cash the same day, and the cash put en- 
velope her safety deposit box, and later she handed the envelope 
her father. She said she paid rent her father for living 
the family home all these years. 

The trial court found generally for the defendants, and that the 
$4,000 note and mortgage were given for valid consideration, and 
petition. 

During the trial the plaintiff offered, part his case chief, 
certain questions and answers given each the defendants 
proceedings had before Judge Sears aid execution. Upon ob- 
jections, the evidence was not received. the trial, the plain- 
tiff offered certain parts this evidence rebuttal evidence, and 
objections such offer were sustained the court. These rulings 
the court are assigned error. 

Plaintiff contends that the admissions are primary evidence, and 
that immaterial that the party who made them present 
court and can called witness. The rule reference this 
has been well stated this court be: ‘‘The admissions and declara- 
tions party action against his own interest, upon ma- 
terial matter, are admissible against him origimal evidence, and, 
where examined witness his own behalf, unnecessary 
lay foundation for the admission such evidence cross- 
Young Kinney, Neb. 421, 112 558. 

are the opinion that, sustaining the objections the 
introduction this evidence, the trial court committed prejudicial 
error. Merrill Leisenring, 166 Mich. 219, 131 538; Berg- 
gren Hannan, O’Dell Van Brunt, 116 Neb. 18, 215 556; 
that the party who made the admission present court. 

Again, this transaction between father and daughter 
which wronged. This daughter has the burden over- 
coming the presumption against the good faith this gift from her 
father which has the effect defrauding the depositors this failed 
bank. Lincoln Trust Co. Sweeney, 124 Neb. 686, 248 67. 

the law that, where one conveys all his property rela- 
tive consideration future support, such conveyance invalid 
his creditors. 
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The judgment the district court hereby reversed, and said 
court hereby directed enter decree conformity with this 
opinion, subjecting the real estate suit the payment the plain- 
tiff’s judgment, subject the right homestead, any. 

Reversed. 


BOOK REVIEW 


NEW BOOK IMPORTANT BANKING PROBLEM 


Losses Bank Earning Assets. Frederick Mueller, Jr. Cam- 
bridge, Mass.: Bankers Publishing Company. $3.00. 

Losses the earning assets banks have been largely responsible 
for the late-lamented banking crisis and for the large number bank 
closings which were reported annually prior that event. Bank 
closings have been caused not much the increased cost bank 
operation heavy losses bond and loan accounts. 

Recognizing the importance the handling the ‘‘earning assets’’ 
successful bank management, Frederick Mueller, Jr., has made this 
analytical study the problem and his book presents the facts 
and his conclusions. has observed bank policies the investment 
the earning assets during the past decade and has traced the results 
such policies revealed the figure losses both the investment 
and loan accounts. 

Bank executives who wish check their own experience with that 
banks general—who would compare their own policies with 
general banking trends—will find this book great value and interest. 
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